
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Sanford Berkman alkla Sandy Berkman
Indiv.  & as Off icer of Kul lk Restaurant,

for Redetermlnatlon of a Defl"cLency or Revlsion
of a Deterninatlon or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per l ,od  3 /  L  179-8 /  31 /80 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Conmlssion, that he ls over 18 years of agc, and that on the
31st day of October,  1985, he served the wlthin not l .ce of declsLon by cert l f l "ed
mail upon Sanford Berkman alkla Sandy Berkman,Indlv. & as Offlcer of Kullk
Restaurant, the petltioner l"n the within proceedlng' by enclosing a true copy
thereof ln a securely seaLed postpald wrapper addressed as follows:

Sanford Berkman alkla Sandy Berkman
Indiv.  & as Off lcer of Kul ik Restaurant,
184 Wtnthrop Avenue
Albany, New York 12206

and by depositl.ng same enclosed l-n a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unl"ted Statee Poetal
Service wlthln the State of New York.

That deponent further says that the sal-d addressee is the petltioner
herein and that, the address set forth on sald wrapper is the last known address
of the pet i t ioner.

Sworn to before me thls
31s t  day  o f  October ,  1985.

Authorlzed to ls te r  oa t
pursuant to Tax w sec t ion  174



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the l' latter of the Petltlon
o f

Sanford Berknan a/k/a Sandy Berkman
Indlv.  & as Off lcer of Kul lk Restaurant,

for Redetermination of a Defl"clency or RevJ"slon
of a Determlnat ion or Refund of Sales & Use Tax
under ArticLe 28 e 29 of the Tax Law for the
Per lod  3  I  |  /79-8  /31 /80 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

DavLd Parchuck, betng duly sworn, deposes and says that he l"s an employee
of the State Tax Corml.ssion, that he Ls over 18 years of ager afld that on the
31st day of October,  1985, he served the wlthln not lce of declslon by cert i f led
mail upon Daniel Centlr the representatLve of the petltloner ln the wlthin
proceedinB, by encloslng a true copy thereof ln a securely sealed Postpaid
wrapper addressed as fol lows:

Danl-e1 Centi
Rosenstock & Centl
Arcade Bldg.,  488 Broadway
Albany, NY 12207

and by depositlng same enclosed ln a postpaid properly addressed wrapper Ln a
post off ice under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the rePreaentatl.ve
of the petitloner hereln and that the address set forth on sald ltraPPer ls thc
last known address of the representat ive of the pet i t ioner.

Sworn to before ne thls
3 ls t  day  o f  October ,  1985.

ster oaths
pursuant to Tax Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

October  3 l ,  1985

Sanford Berkman alkla Sandy Berknan
Indiv.  & aa Off icer of Kul lk Restaurant,
184 lil lnthrop Avenue
ALbany, NY L2206

Dear Mr. Berkman:

Please take notlce of the declsion of the State Tax Coumlssiou eacloeed
herewl"th.

You have now exhausted your right of revlew at the admlnLstratlve l-evel.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng in court to review an
adverse declst"on by the State Tax CornmissLon may be instituted only under
Artlcle 78 of the Civll Practl.ce Law and Rulesr and must be commenced l.n the
Supreme Court of the State of New York, AJ-bany County, wlthin 4 months from the
date of thls not lce.

Ingulrles concernlng the conputation of tax due or refund al,lowed in accordance
with thls decision may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltigation Unlt
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

Petitioner r s Representat,lve
Danlel Centl
Rosenstock & Cent l
Arcade Bldg.,  488 Broadway
Albany, NY 12207
Taxlng Bureaurs Representatl.ve



STATE OF NEW.YORK

STATE TN( COMMISSION

In the Matter of the Petitlon

o f

SANFORD BERKMAN

for Revislon of a Deternination or for
of Sales and Use Taxes under Articles
of the Tax Law for the PerLod March 1,
through August 31, 1980.

2 9 t

DECISION

Refund
28 and

1979

PetLtloner, Sanford Berknan, 184 Wlnthrop Avenue, Albany, New York L2206

flled a petition for revlsion of a deternination or for refund of sales and use

taxes under ArtLcles 28 and 29 of the Tax Law for the period March I ' 1979

through August 31, 1980 (Fl le No. 33442).

A fornal hearing was conmenced before DorLs E. Stelnhardt, Hearlng Officer,

at the off lces of the State Tax Conmisslon, Bul lding /19, State Off lce Campus,

Al-bany, New York, on Septenber 9, 1981 at 9:30 A.M., and cont lnued to concl-uelon

before DanLel J. Ranalll, Hearing Offleer, at the sa.me locatlon on November 29,

1984 a t  1 :15  P.M. ,  w l th  a l l  b r le fs  to  be  submi t ted  by  March  4 ,  1985.  PetL t loner

appeared by Danlel Centi, Esq. The Audit Dlvlsion appeared by Ralph J. Vecchlo,

Esq. (Patr ic ia Brumbraugh, Esq.,  of  counsel-)  on Septenber 9, 1981 and by John P.

J .

by

Dugan, Esq. (Patr ic la Brunbaugh, Esq. of counsel-)  on Novenber 29'  1984,

ISSUES

I. Whether the State Tax Corrmisslon has Jurisdlctlon to deter:ml.ne the

tax l labl l i ty of  pet i t ioner for the period March l ,  1979 through August 31,

II. Wtrether petitloner nas a person required to collect sales tax wlthln

the meanlng and lntent of  sectLons 1131(1) and 1133(a) of the Tax Law.
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TINDINGS OF FACT

1. During the period in lssue, Kul lk Restaurant,  Inc. ( t t the corporat ionrr)

flled five New York State and local sales and use tax returns reflectlng taxes

due but enclosed no reml-ttance therewlth. The returns showed taxes due in the

following amounts:

Perl-od Ended Date Fi led Tax

s  l3L  179
8 l3L  /7e

L L / 3 0 / 7 9
2129180
s l3 t l80

0s  /3 t  /79
08 l3L  179
rL /30179
02129180
os l3L  /80
08/3  1  /80

notice contained the

t'You are personalJ-y
S e c t l o n s  1 1 3 1 ( 1 )  a n d
determined to be due
Law.

r0 l t8179
r0  |  18  179
L  / LT  / 80
7  /18 /80
7  /18180

$13 ,885 .32
14 ,56L .94
L4,482.05
L3 ,754 .34
L4,968.07

For the perlod ended August 31, 1980, the corporat lon dld not f l le a sales tax

return.

2. On Februaty 2L, 1981, the Audlt  Dlvis lon issued a Not lce and Demand

for Payment of Sales and Use Taxes Due against petltioner, Sanford Berkman, as

an off icer of the corporat ion for the perlod March 1, 1979 through August 31'

1980, assert ing taxes, penalty and interest due in the amount of $1061048.84,

scheduled as fol lows:

Perlod Ended Tax Due Interest Due

$  5 ,385 .32
14 ,56 r .94
L4 ,482 .O5
13 ,754 .34
L4 ,968 .07

Penal-ty Due

$  2 ,73O.64
3 ,058 .01
2 ,606 .77
2 ,063 .L5
L ,796 ,L7
1 ,683 .91

$  2 ,099  .45
2 ,475 .53
2 ,O27 .49
1 ,512 .98
r , r 97  . 44

935  .50
$LoUgE$ 8 1 , 8 6 1 . 8 0

fol lowing statement:

l - iable as off icer of
1133 of the Tax Law
in accordance with

Kullk Restaurant Inc. under
for the followlng taxes

Sect ion  1138(a)  o f  the  Tax

The
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IIAS BEEN ESTIMATED AND/OR DETERMINED
WITH THE PROVISIONS OF SECTION 1T38

OF TITE TAx LAW AND MAY BE CHALLENGED THROUGH THE HEA+ING
PROCESS BY THE FILING OF A PETITION WITHIN 90 DAYS.'"

3. Petltioner began working for the corporation on January 1' 1979, He

was hired by Joseph Kulik, president of the corporatlon wLth the oral under-

standing that at some future date petltioner would purchase stock of the

corporation and be elected an offlcer of the corporation. Thls understandlng

was not reduced to writlng and petltloner never purchased any of the stock of

the corporat ion.

4. The corporatlon operated a commercial restaurant and caterlng oPeratlon.

Petltionerts official tltle nas manager and his duties lnvolved supervlslng the

day-to-day operatlons of the restaurant whlch had twenty employees. Petitioner

ordered food, set up catering Jobs and occasional-ly took customer orders ln the

restaurant. Under authority granted by Mr. Kullk, petltioner was responslbJ-e

for hirlng and firing employees. When a new accounting system was placed ln

operationr petitioner fLred the two bookkeepers and engaged the servlces of an

accountant. Petltioner slgned the letter of agreement to engage the servlces

of the accountant and, on the accountantts recommendation, interviewed and

hired a nerd bookkeeper.

5. Petitioner, Mr. Kullk, the accountant and the bookkeeper ltere authorized

sLgnatorles on corporate checks. Petitloner was also authorlzed to slgn

Mr. Kullkts name on checks and the bookkeeper was authorlzed to sign petltlonerts

The not lce wLth respect to the perlod ended August 3l '  1980, when no
return was filed, should, properly, have been issued by a Notlce of
DeterminatLon and Demand rather than a Notlce and Demand; however, the
statement on the notlce meets all- the notice requirements of sectlon
f138(a) of the Tax Law.
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n€rme. Petltioner signed sales tax returns and corporate franchise tax returns

on behal-f of the corporatlon. Ite signed these returns listing his title as

ftv ice Presidentrr .  On the corporate franchlse tax report  for L979' pet i t ioner

was lieted with the offlcial tltle of t'Vlce Presldent" at an annual sal-ary of

$ 1 5 , 3 0 0 . 0 0 .

6. The corporatlon began falllng behlnd on its sales tax Paynents durlng

1979. The accountant prepared the sal-es tax returns and gave them to petLtloner

for his signature and for paJruent. Petitloner felt, however, that, lf there

was not enough money to pay both suppliers and taxes, he should pay the suppLlers

flrst in order to keep the buslness operating. Petltioner put the sales tax

returns in a desk drawer and walted a uronth or more untl1 sufficlent cash came

into the buslness and then he pald the tax. Petitioner dld not notlfy Mr. Kultk

each time he deferred payment ln thls manner, but Mr. Kul-tk was aware of the

f inanclal  s l tuat ion and condoned pet l t lonerrs act ions. Pet l t loner and Mr. Kul lk

would meet reguLarl-y'and decide which bil-ls to pay and in what order.

7. In late 1980, representat ives of the Department of Taxat lon and

Flnance contacted petltloner to dlscuss the corporationts delinquent sales tax

payment sltuation. Petitloner referred the representatives to the accountant.

Eventuall-y a meetlng lras held between petltioner and the Department where a

payment plan was arranged whereby the corporatlon would pay the Department

$500.00 a week to pay off the taxes due and owlng. PetitLoner slgned the

payment agreement and he was listed on the agreement as the vice presldent and

treasurer. The corporatlon began naking the weekly payments but again felL

behind and ln January 1981, the Department selzed the buslness. In June, 1981

the restaurant reopened under the ownership of a new corporatlon owned by

Mr. Kulik. Petttloner lras rehired by a new accountant but was flred shortJ-y



thereafter by

contact with

loaned to the

1982.

8 .  P e t l t i

corporat lonr that

t i t le  o f  V ice

sett lng corporate

also moved for a

matter was f i rst

died and the abse

A. That whe

remittance of tax

Maln, J. Flnal-J-y,

amended, effectiv

the

he

cor

t

-5-

accountant actlng on Mr. Kullkrs orders. Petltloner had no

lness or Mr. Kul lk after the f i r lng and sone $171000.00 he

ation has never been pald back. Mr. Kullk dled on JuLy 29'

r malntains that he was never an elected offlcer of the

Mr. Kullk told hinr to slgn the corporate documents uslng the

ident and that Mr. Kullk was ultlmately responsible for

pollcy and declding whlch credltor ltas to be paLd. Petltloner

llation of the assessment based on laches because thls

ommenced ln September, 1981 and during the lnterlm Mr. Kultk

of his test lmony preJudlced pet l t ionerts caae.

tinely and correct returns are submitteds lacking only the

l t  ls noted that sect ion 1138(a) of the Tax Law has been

Apr l l  17 ,  1985 (L .  1985,  Ch.65) ,  such tha t  under  the  fac ts

9 .  Pet l t lon r al-so argues that the State Tax Cornmisslon lacks Jurisdictlon

or authority to ct an adml.nistratlve proceedlng to determl.ne petitLonerrs

personal l-labilit for unpald sales taxes.

CONCLUSIONS OF LAT{

not statutor l ly

shown as due thereon, the issuance of a Notlce and Demand Ls

thorized and this Conmission is thus not emportered to admlni-

stratlvel-y e pet i t ionerts l labiJ- l ty for the unpald taxes at lssue.

Parsons v. State ax Comlssion, 34 N.Y.2d I90. Notwithstanding the enactment

of Tax Lalr sect 171, paragraph twenty-f i rst  (L.  L979, Ch. 7L4, eff .  January

Law does not confer adnlnistratlve jurlsdictlon on the Taxl ,  1980 ) ,  t he  Tax

Commlssion to rec

Hall v. New York

unpald taxes where correct returns have been ftled.

tate Tax Conmrisslon, App. Div. ,  Third Dept. ,  June 6, 1985'
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of a Notice of Determl.nation and Demand would be

Commlssion woul-d have jurisdictlon to determlne

D. That 20

duty to act as a

or who is respons

for the corporat

f a c t o r s . . . s u c h  a s

wlth the financla

l t y .

respect to the periods ended May 31, L979 through May 31'  1980,

filed lacking the remlttance of tax shown as due' thle

have the authorlty to adninlstratlvely deternlne petitlonerrs

otice and Demand is to be nodifled by removlng the tax

from such notice. Wlth respect to the perlod ended

r, no return was flled and the Tax Conrmission is authorlzed

a) of the Tax Law to administratively determine the tax

h circumstances.

on 1133(a) of the Tax Law provides, in part ,  that every

coll-ect the taxes imposed under Artlcle 28 of the Tax Law is

le for the tax lmposed, col lected'  or required to be

h law.  Sec t ion  1131(1)  o f  the  Tax  Law def ines  " (p )ersons

tax" as used in sect lon 1133(a) to include any off lcer or

ation, or a dissolved corporatlon, who as such offl.cer or

duty to act for the corporation in conpJ-ying ldl"th any

cle 28 of the Tax Law.

CRR 526.11(b)(2) descr ibes an off icer or employee under a

rson who ls authorlzed to slgn a corporationrs tax returns

le for malntaining the corporate books, or who ls responslble

I s management. Other t'[i] l"ndicia of this duty. . . include

he officerrs day-to-day responsiblllties and lnvolvement

affairs and nanagement of the corPorationrt and rrthe officerrg
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age and physlcal
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should be noted t

several motlons t
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dutLes .  I t  l s  a dl f f lcu l t  to  lmaglne that ,  in  l lght  of  pet l t lonerrs extensLve

dutles and r lblltttes, he was a mere puppet followlng Mr. Kullkrs orders.

Pet l t loner was, refore, a peraon required to collected tax withln the

of  sec t ions  1131(1)  and 1133(a)  o f  the  Tax  Law.meanlng and inten

F. That the State may not be estopped rffrom col-lect{ng taxes lawful-ly

imposed and remaL unpald Ln the absence of statutory authorltyrr (Mcllahon v.

State Tax Connl.ss , 45 A.D.2d 625, 627).  Pet i t loner was al tare of Mr. Kul- lkts

t lon and, l f  h ls test lmony was crucial  to pet i t lonerrs

-7-

. . . rr  (Vogel v.  New York State Department of Taxat lon and

222,  225) .

tioner was the manager of the buslness wLth authority to hlre

, slgn corporate checks and tax returns and decl.de whlch

be pald. IIe was lntlnately Lnvol-ved wlth the day-to-day

the restaurant and the catering servlce and had full knowJ-edge

rs financial sltuation including the dellnquent sales tax

te ln fact, contrlbuted to the dellnquency by deferrlng

when there nas not enough cash to pay aLl- the credttors.

was not i fom.tty elected offlcer of the corporatLon, he

petltloner out to the publlc aa an offLcer on numeroug

case' the statute does not requlre a Person under a duty to

to be an officer; he may al-so be an enployee having the same

hould have taken steps to obtaln an expedited hearlng. It

t petltloner delayed the proceedlngs hlnself by naking

the Conmission as well as the Supreme Court' Albany County

Petitloner had the rlght to take these actLons; however,



he

1s

cannot now claim that the Audit Dlvlsion is gullty of laches and hls motion

denLed.

G. That the petltion of Sanford Berknan ls granted to the extent lndlcated

in ConcLusion of Lan t'Bt'; that the Audlt Dlvlsion is dlrected to nodlfy the

NotLce and Demand for Payment of Sales and Use Taxes Due lssued February 2L'

1981 accordlngl-y; and that, except as so granted, the petltlon ls in alL other

respects denied.

Dated: Albany, New York STATE TAX COMMISSION

ocT 31 1985
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