
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon
o f

Donald T. Bergeron

for Redetermlnatlon of a Deflclency or Revlelon
of a Determl.natlon or Refund of Salee & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r l o d  9 / L / 7 8  -  5 l 3 L l 9 L ,

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

Connle A. ItageJ-und, belng duly sworn, depoees and says that she ls an
employee of the State Tax ConmlssLon, that she ls over 18 years of age' and that
on the l3th day of December, 1985, she served the within notlce of Declslon by
certlfl.ed mall upon DonaLd T. Bergeron, the petltloner ln the wlthln
proceedlng, bI encloslng a true copy thereof in a securely sealed postpald
wrapper addressed as follows:

Donald T. Bergeron
117 Parkl-ane Rd.
New Mllford, CT 06776

and by deposlting same enclosed ln a postpaid properJ-y addressed wrapper ln a
post offLce under the excluslve care and custody of the Unlted States PostaL
ServLce withLn the State of New York.

That deponent further says that the sald addressee ls the petLtloner
hereln and that the address set forth on sald nrapper ls the last known addreee
of the pet i t loner.

Sworn before ne this
of pecember,

thoriz lnlster oaths
pursuant to Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

December  13 ,  1985

Donald T. Bergeron
117 Parkl-ane Rd.
New Mil ford, CT 06776

Dear 1"1r. Bergeron:

Please take notice of the Decislon of the State Tax Conmlssion enclosed
herewith.

You have now exhausted your right of revl-ew at the admlnl"stratLve leveL.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revlelt an
adverse declslon by the State Tax Comrnission nay be instltuted only under
Artlcle 78 of the Cl"vil Practl-ce Law and Rules, and must be comenced in tbe
Supreme Court of the State of New York, Albany County, wlthl"n 4 months from the
date of thls not l"ce.

Inqulrles concerning the computation of tax due or refund allowed ln accordance
with thls declsion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgation Unit
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the ltatter of the Petltlon

o f

DONALD T. BBRGERON

for RevLslon of a Determinatlon or for Refund
of Sales and Use Taxee under Artl.cl-es 28 and. 29
of the Tax Law for the Perlod September l, 1978
through l Iay 31, 1981.

DECISION

Peti t loner,  Donald T. Bergeron, 117 Parklane Road, New Mil ford'  Connect lcut,

fiLed a petitl-on for revlsion of a determinatlon or for refund of sales and use

taxes under Artlcles 28 and 29 of the Tax Law for the perlod Septenber I' 1978

through May 31 ,  1981 (F iLe  No.  49046) .

A hearing was held before Arthur Johnson, llearlng Officer, at the offlces

of the State Tax Cornmlssion, Two Worl-d Trade Center, New York, New York on June 3,

1995 at 1:15 p.n. Pet i t loner appeared pro se. The Audit  DlvLslon appeared by

John P. Dugan, Esg. (Wll,ltam Fox Bsq. r of counsel).

ISSUE

Whether the Audlt Dlvl.sion properly deternlned additional eales taxee due

fron pet l t loner.

FINDINGS OF FACT

1. Pet l t ioner,  Donal-d T. Bergeron'  I i las the Presldent of B.S.L.W.

Enterprlses, Inc. ("BSLWrr) whlch operated a coJ-Lege bar Ln Plattsburgh'

New York under the name Gooberrs Ragtime. The businega ltas purchaeed ln

November, 1978 and was sold on March 10, 1981.

Z. On May 13, 1981, the Audl,t Dlvl-sion lseued a Notice of Determl"natlon

and Demand for Payment of Sales and Use Tax Due agal"nst BSLW, coverlng the
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per lod  Septenber  1 ,  1978 th rough March  13 ,  1981 fo r  taxes  due o f  $5 '132.72 ,  p lue

pena l ty  and l "n te res t  o f  $1 ,208.54 ,  fo t  a  to ta l  o f  $61341.06 .  The no t tce  lnd lca ted

that rra markup of your purchases reported on the completed questlonnatre hae

resulted ln an lncrease ln reported taxabLe sales of 24 percent.rr 0n the same

date, a notice for the same amount nas issued against petltloner Donald T. Bergeron

and Thonas II. Salka as officere of ESLI{ under the provislons of sectlons 1131(1)

and 1133 of the Tax Law.

3. In October, 1981, an auditor revl-ewed the books and records of BSLW'

lncludlng the saLes Journal, sales tax returns, caeh reglster tapes and cancelled

checks for purchases of beer and llquor for the audit perlod. Randonly seLected

cash reglster tapes were reconcil-ed against the sal-es Journal and showed no

errors. The transfer of totals from the sales Journal to sales tax returne also

proved to be accurate. Based on reported sales and purchases, the books and

records reflected the followl-ng markup percentages: J-iquor - 236.6 percent;

food - 54.2 percent; .  and beer -  94.3 percent.  Liquor and food sales l tere

accepted a6 correct. Ilowever, the audltor determlned that the 94.3 percent

markup on beer was too low. A markup test on beer revealed a markup of 234

percent for bott led beer and 198.5 for draft .  These markupe were reduced to 175

percent and 125 percent, respectlveLy, to glve consl"deration to speclal drink

prices. Total  purchases were al located 50 percent to bottLes and 50 percent for

draft. The appllcabl-e narkups were appll-ed to the beer purchases to arrive at

sa les  o f  $180,584.00 .  BSLW repor ted  beer  sa les  o f  $140,353.00 ,  leav lng  add l t lona l

taxable sales of $40,232.00 and tax due thereon of $2'813.01. In addlt l -on,
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BSLW fal led to f i l -e a sales tax return and pay over $114.85 in sales ta:(  due

for  the  per l "od  end lng  May 31 ,  1981,  fo r  a  to ta l  tax  due o f  $2 ,927.86 .

4. On May 10, L982, pet i t ioner,  on behaLf of BSL[{,  s lgned a Statemr:nt of

Proposed Audit Adjustnent in the amount of $2,927.86 indlcatl-ng hls agreement

wlth the t,axes due for the audit period. He had been advised by counsel to

accept the audit results because any further reductlon |twould be totally consumed

by the money you would have to pay me.tt

5. On Jul-y 13, L982, the auditor received a check ln the amount of

$21678.61  issued by  Norn  Foote ,  Inc . ,  escrow agent .  As  a  resu l t ,  a  Not lce  o f

Assessment Revl-ew was lssued to BSLI,J on Septernber 8, 1982 for the revisecl taxes

determlned due on audit  of  $2,927.86 plus lnterest of  $747.96, less the amount patd

($2 ,678.5 I )  fo r  a  to ta l  amount  due o f  $997.2 I .

6.  0n July 12, 1983, pet i t loner t inely f i led an Appl lcat ion for Cre:dl t  or

Refund of State and Local Sales or Use Tax for $2,678.61 on the grounds that

the assessment rra6 erroneous. 0n August 3, 1983, the Audit  Divis lon denl.ed the

refund cLaim based on BSLWTs agreement wlth the additlonal taxes found dure.

7 . Goober I s Ragtlne nas a bar which catered al-most exclusl.vel-y to l.ocal

college students. Because of uhe compet,itlve nature of the business' Petltloner

was forced to offer low prlced drlnk special-s in order to attract buslness.

These specials lncluded the foLlowlng: Mondays: 50C mlxed dr lnks; Tuesdays:

two for one nlght;  Wednesdays: $1.00 pi tchers of beer;  Thursdays: 75Q for

inported bott led beer;  Fr idayz 2 p.m. to 7 p.n. happy hour which lncluded al l

specials.

CONCLUSION OF LAW

A. That the Audit Divlslon did not give adequate consideration to BSLI'I's

promotional speclals for beer. Taklng lnto account a reduced markup based on
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such factor, the adequacy of the record keeplng, as evldenced by the audlt

procedurea set forth ln Ftndlng of Fact "4tt and the Audlt Dl.vlsionrs acceptance

of the accuracy of the records with respect to food and llquor sales, the total

sales as reported by BSLW for the audlt perlod are deemed correct.

B. That pet l t loner ts l lable for $114.85 plus appl icable lnterest due

thereon for the tax not paid for the period endlng May 31, 1981.

C. That although BSLI{ consented to the fixlng of tax as provl.ded ln

sectl-on 1138(c) of the Tax Law, l.t was nevertheless entl.tl-ed to apply for a

refund in accordance with sectLon f139(c) of the Tax Law.

D. That the petltl"on of Donal-d T. Bergeron ls granted to the extent

indlcated in Conclusion of Law I'Arr; the Audit Dlvlslon ls hereby dlrected to

determlne the approprl.ate party to whom the refund ls payable and refund the

sum of $21678.61 less $114.85 (p1us accrued interest due);  and that,  except aB

so grant,ed, the petttion l"s l-n all other respects denl"ed.

DATED: Albany, NY STATE TAX COMMISSION

DEC 13 $85
PRESIDENT

MN
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