
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Alfred T. Behrens
Off icer of Pal Chemical and Suppl les, Inc.

for Redetermination of a Deficiency or RevLsion
of a Determinatj.on or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9  /  L  /  77-21  28  |  80 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duJ-y sworn, deposes and says that he ls an employee
of the State Tax Comnlssion, that he is over 18 years of ager and that on the
23rd day of Maye 1985, he served the within not ice of decision by cert i f ied
mai l  upon Alfred T. BehrensrOff icer of Pal Chemical and Suppl ies, Inc. the
pet i t ioner in the within proceedlng, by enclosing a true copy thereof ln a
securely sealed postpal.d wrapper addressed as fol lows:

Alfred T. Behrens
Off lcer of Pal Chemical and Suppl ies, Inc.
205 Bay Dr.
Massapequa, NY 11758

and by deposltlng same enclosed Ln a postpaid properly addressed wrapper in a
post off lce under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the petitloner
hereln and that the address set forth on said rrrapper is the last known addrees
of the pet i t ioner.

Sworn to before me this
23rd day of ! Iay, 1985.

nister oat
pursuant to Tax Law sect ion L74
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AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he Ls an employee
of the State Tax Conmission, that he ls over 18 years of age, and that on the
23rd, day of May, 1985, he served the wlthin not lce of declslon by cert l f led
mai l  upon Robert  C. Gott l leb, the representat ive of the pet i tJ.oner ln the
within proceeding, bI enclosing a true copy thereof in a securely sea1ed
postpald l rrapper addressed as fol lows:

Robert  C. GottLieb
Sussman & Gottlleb
368 Veterans Memorlal Hwy.
Cornmack, NY 11725

sane encl-osed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee ls the representatlve
herein and that the address set forth on sald wraPper is the

of the representat lve of the pet i t ioner.

Sworn to
23rd, day

before me thls
o f  May,  1985.

pursuant to Tax Law sect lon L74
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lttay 23, 1985

Alfred T. Behrens
Off icer of Pal Chemlcal and Suppltes, Inc.
205 Bay Dr.
Massapequa, NY 11758

Dear Mr. Behrens:

Please take not ice of the declsion of the State Tax Conrmlssion enclosed
herewith.

You have now exhausted your right of revlew at the adninistrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng in court  to reviel t  an
adverse decision by the State Tax Comml.ssion may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be conrmenced ln the
Supreme Court of the State of New York, Al-bany Countlr wlthin 4 months from the
date of this not l .ce.

Inquiries concerning the computatlon of tax due or refund allowed in accordance
wlth this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigatlon Unit
Building /19, State Campus
Albanyr New York 12227
Phone # (518) 457-2070

Very truly yourst

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t lve
Robert C. Gott l ieb
Sussman & Gottlteb
368 Veterans Memorial Hwy.
Commack, NY 11725
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
:

o f
:

ALFRED T. BEHRENS, DECISION
OFFICER OF PAL CHEI'{ICALS A}lD SUPPLIES, INC. :

for Revision of a Determinatlon or for Refund :
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod September 1, L977 :
through February 29, 1980.

:

Petitloner, Alfred T. Behrens, Offlcer of Pal Chenicals and Supplles,

Inc.,  205 Bay Drive, Massapequa, New York 11758, f i led a pet l t ion for revlelon

of a determination or for refund of sales and use taxes under ArticLes 28 and

29 of the Tax Law for the perlod Septenber 1, 1977 through Februaty 29, f980

(F i1e  No.  32031) .

A formal hearing was held before Frank A. Landers, Hearing Offlcer' at the

offices of the State Tax Connisston, T\so lJorld Trade Center, New York' New

York, on August 24, 1984 at 10:30 A.!1.,  wlth al l -  br lefs to be subnit ted by

November 12, 1984. Petitioner appeared by Sussman & GottlLeb, Esq. (Robert C.

Gottl-leb, Esq., of counsel). The Audlt DlvLslon appeared by John P. Dugan,

Esq. ( Irwin A. Levy, Esq.,  of  counsel) .

ISSUE

Whether petltloner hras a person required to collect and pay saLee and use

taxes on behal-f of Pal Chenicals and SuppJ-les, Inc. for the period September I'

L977 through February 29, 1980.

FINDINGS OF FACT

1. On October 3, 1980, the Audit  Divieion, as the resul- t  of  a f le ld

audit, issued a Notice of Determlnatlon and Demand for Paynent of Saleg and Use
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Taxes Due under Articles 28 and 29 of the Tax Law agalnst the petltioner,

Alfred T. Behrens, off lcer of Pal Chenicals and Suppl les, Inc.,  for taxes due

of  $27,983.42 ,  p lus  pena l ty  o f  $6 ,070.99  and in te res t  o f  $5 ,735.07 ,  fo r  a  to ta l -

amount due of $39,789.48 for the perLod Septenber 1, L977 thtough Februaty 29,

1 9 8 0 .

2. I t  Ls the posit ion of the Audit  Dlvls ion that the pet i t ioner,  Al fred T.

Behrens, was a person required to colleet sales tax on behal-f of PaL ChenLcals

and Supplles, Inc. and ls therefore personally Liable for the unpaid sales

taxes of said corporat ion pursuant to sect lons 1131(l)  and 1t33(a) of the Tax

Law.

3. The petitloner tlnely flled a petitlon for a hearing to review the

notice of determlnation. The petLtioner contends that he rtas not an offlcer or

enployee of Pal- Chenlcals and Supplies, Inc. who had a duty to act for such

corporatlon in conplyLng with any requirement of Articl-es 28 or 29 of the Tax

Law. The petitioner further claims that l,tr. August Zorn was the person resPon-

sible for the unpald sales taxes of Pa1 Chenicals and Supplies, Inc.

4. In or about 1973, the petf t loner,  ALfred T. Behrens, a computer

consultant, was contacted by l'1r. August Zorn and Mr. ALbert Stlllnan, who were

the president and secretary-treasurer, respectlvely, of a group of corporations

referred to as rr the Pal Companiestt ,  l .e.  Pal Classlcsr Inc.,  Pal-  Ent l t les'

Inc.r  and Pal Pools,  Inc. Mx. Zotn and Mr. St l l lnanwere lnterested ln purehaslng

a small buslness computer for the Pal Conpanles and asked for the petl.tl.onerts

asslstance.

Petitloner was hired on a part-tlme basls to work wlth lnternal people

and representatives of the computer company to see that speclflc proJects were

flnished and J.nstaLled on the computer and to help organLze lts accounting
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department. The petltioner consldered hlnself a part-tlme employee and was

pald an annual salary of $20,000.00. The petiti.oner worked three days a week,

sometimes more lf the sltuation dictated it.

5. In or about 1974, the PaI Conpanies began to experience flnanclal

di f f lcul t les. In hls capaclty as a part- t ime enployee, dur lng L974 to L977,

the pet l tLonerrs role ln the business, ln addit lon to the operat ions of the

computer, was to asslst Mr. Zorn and l,Ir. Stillnan ln arranglng fl.nanclal-

aeslstance, and representlng the PaL Companies ln thelr contacts wlth supplters'

banks and flnance companies. tlhlle the petltloner attempted to enhance the

conpaniest flnanclal posture, both Mr. Zorn and Mr. StlLlnan contlnued to run

the businesses on a day-to-day basis and were reeponsibl-e for the direction and

decision-maklng processes of the companlee.

6. Pal Chenicals and Supplies, Inc. (trPal- Chenicalet') was incorporated Ln

New York State on Februaty 25t L977 as the successor to an Ldentlcal buslnese

previously carrled on by Pal Classics, Inc. (r'Pal CLassics'f) at the eame

address and wlth the same corporate prlnclpals as the Pal CompanJ.es. Prlor to

incorporation of Pal Chenlcal-s, Pal Classics had sold, constructed and lnstalled

swirnnlng pools and had soLd pooL chenicals and suppi-ies. OnJ-y the seJ.ling of

swimlng pool chemlcals and supplies was spun off to Pal Chemlcals.

7. By L977, the Pal Companies had reached an even lrorse financlal position.

MaJor suppllers were refusing to do business with them and the banks were ln

the process of withdrawing support. As a resuJ-t, the petLtloner ltas approached

by l{r. Zorn to serve as president of PaL ChenLcals in a final-, deeperate

attempt to remedy the companles' deterioratlng flnanclaL posltion. The petltloner

agreed to assume the tltle of president of Pal Chenlcals ln May' L977. Mr. Zotn
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assumed the tltle of secretary and Chalrnan of the Board, and Mr. StilLnan had

wlthdrawn from the company.

8. Durlng the perlod at issue, September 1r 1977 through February 29,

1980, the petitLoner, Alfred T. Behrens, slgned checks on behalf of Pal Chemlcals

and also slgned "lncome tax returns" for L977 arlrd f978. The petitloner also

had the authorlty to hlre and fi.re employees of Pal Chenlcals, but usually

never did so wlthout the approval of Mr. Zorn. The petltioner aLeo slgned the

only sales tax return fil-ed by Pal Classlcs for the perlod June I through

August  31 ,  L977.

9. On or about March 4, 1980, l,Ir. John Mcloughlin, the examlner for the

Audlt Divlsion, inltlated an audlt of Pal ChenLcals. Mr. Mcloughlln found that

the sales taxes at lssue hereln were collected by Pal Chenlcals and properly

posted to a general ledger Account tlSAOO-2250 entltled "N.Y. Sales Tax Payable.ff

Mr. Mcloughlin also found that general ledger Account /f5000-1023 entitLed

rrCash-Bank of Suffolk Countyrt refl-ected nonthly postlngs and, on many occaslone,

reflected end-of-month balances of hlgh four flgures and low flve figures,

cl-early evldencing PaL Chenicalst ablLlty to pay over the sales tax co11-ectl-ons.

Mae Rhoder I s€asonal bookkeeper, advised Mr. Mcloughlln that she

prepared the saLes tax returns and gave them to the petitionet for slgnlng and

flling. Nelther Mae Rhode nor MarlLyn Behrens, the petitionerfe ltlfe and an

employee of Pal Chemlcals who furnl-shed Mr. McloughJ-in with whatever books and

records were availabJ.e, could explaln the unflLed sales tax returns that ltere

dlscovered by Mr. Mcl,oughl-ln. The explanations provlded by these lndlviduaLs

were ttyou have to talk to A1 Behrensrr and trMr. Behrens handles everythlng.tt
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10. In or about April, 1981, the petitloner executed documents on behalf

of the Pa1 companies rel-ative to the sale of property in Danbury' Connectlcut

owned by the companies.

11. On July 1, 198I,  the sales taxes at issue herel .n were pald by check

drawn from the escrow account of the Pa1- Conpanlesf l-egal- repreaentative'

Tananbaum & Sibener. The check was noted rrPayment approved Pal Chenlcale &

Supplles, Inc. by August Zornrr and was slgned by August Zorn. Therefore, the

only iten at issue remalnlng in this case is the accumuLated Lnterest and

penalty sttll due and owing.

CONCLUSIONS OF LAW

A. Ihat section 1133(a) of ArticLe 28 of the Tax Law lnposes on any

person requlred to collect sales tax personal llablLlty for the tax imPosed,

col lected and required to be col l -ected. Sect ion 1131(1),  ln def lnlng Persons

required to collect tax, lncludes corporate officere who are under a duty to

act for the corporatlon in complylng with any requlrement of Artlcl-e 28. Ttre

resolutlon of whether an officer was under such a duty turns upon a factual

determLnation in each lnstance. The relevant factors in the determlnatlon

incl-ude, but are not llnited to, the followlng: the officerrs day-to-day

responsibllities ln the corporatlon; the offlcerfs lnvolvement ln and knowledge

of the financial affairs of the corporatlon; the ldentlty of the person who

prepared and signed the sales and use tax returns; the off lcerrs authori ty to

sign checks on the corporationre accounts; and, in the caee of a closeJ.y-held

corporat ion, the benef i ts the off icer recelved from corporate prof l ts.  VogeL

v.  N.Y.S.  Dept .  o f  Taxat lon ,  413 N.Y.S.2d  862 (Sup.  Ct .  Monroe Co.  L979) t

Chevlowe v. Koernert  407 N.Y.S.2d 427 (Sup. Ct.  Queens Co. 1978).
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B. That Alfred T. Behrens waa a person required to collect tax on behalf

of Pal Chenlcal-s and SuppJ-ies, Inc. and was therefore properl-y held J-lable for

the unpald sales taxes of said corporation. Slnce the saLes taxes at 18sue

have been paid, the petitioner is llable for the penal-ty and intereet whLch ls

due.

C. That the petitlon of Alfred T. Behrens, offlcer of Pal ChenlcaLs and

Supplles, Inc., is granted to the extent lndlcated ln Conclusion of Law t'Btt,

-ggg,; the Audit Divlsion is hereby directed to nodify the Notice of Determlna-

tion and Demand for Paynent of Sal-es and Use Taxes Due lssued October 31 1980;

and that,  except as so granted, the pet i t ion ls denled.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 3 1985
PRESIDENT
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