
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl.tion
o f

Raynond Bartolomeo
d/b/a Rayts PLzzerta

for Redetermi.nation of a Deflclency or Revlelon
of a Determinatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
PerLod 12  /  I  /7  8 -8 /  3L  /  81 .

AFFIDAVIT OF MAILING

State of New York :
a a .  :

County of Albany :

Connle A. Hagelund, belng duly sworn, deposes and says that ahe le an
employee of the State Tax Conmlsslonr that she ls over 18 years of ager and that
on the 13th day of December, 1985, she served the wlthln notlce of Decielon by
certlfied mail upon Raynond Bartolomeo d,lb/a Rayrs PJ-zzetJ.a, the Petltloner ln
the wlthin proceeding, by encloslng a true copy thereof ln a securely eealed
postpald lrrapper addressed as foll-ows:

Raynond Bartolomeo
d/b/a Rayf s PLzzerta
866 McDonaLd Avenue
Brooklyn, NY 11218

and by depositlng same enclosed
post offlce under the excluslve
Servlce wlthin the State of New

That deponent further says
hereLn and that the addreas set
of the pet l t ioner.

Sworn to before ne thls
13th day of December'  1985.

ln a postpald properly addressed wrapper ln a
care and custody of the United States PostaL
York.

that the sald addressee ls the PetltLoner
forth on sald \rrapper ls the last knolvn addreee

nister oaths
Law sect l .on 174
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Raynond BartoLomeo
dlbla Ray's Plzzerta

for Redetermlnatlon of a DeflcLency or Revielon
of a Determination or Refund of Saleg & Uge Ta:r
under ArtLcle 28 & 29 of the Tax Law for the
Perlod L2l L 17 8-8 /  3L /  81.

AFFIDAVIT OF I'{AILING

State of New York :
s s . :

County of ALbany :

Connl.e A. HageJ-und, belng dul-y eworn, deposes and says that ehe is an
employee of the State Tax Conntsslone that she l-s over L8 years of agel and that
on the l3th day of Deceuber, 1985, she served the wlthLn notice of Declslon by
certifLed mall upon Joseph C. Vlctor, the representatlve of the petltLoner in
the withln proceeding, by encloslng a true copy thereof ln a securely seal-ed
postpald nrapper addressed as follows:

Joseph C. Vlctor
16 Court  St.
Brooklyn, NY 11241

and by deposlting same enclosed in a postpaid properly addressed wrapper in a
post offlce under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addresaee ls the representatlve
of the petltloner herein and that the address 6et forth on sald rtrapper Ls the
last known address of the representatlve of the petltl.oner.

before me thls
o f  December ,  1985.

lster oat
Pursuant to Tax Law sectlon 174



Raymond Bartolomeo
dlb/a Rayrs PLzzetta
866 McDonald Avenue
Brook lyn ,  NY 11218

S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

December  13 ,  f985

Dear Mr. Bartolomeo:

Please t,ake notice of the Declsion of the State Tax Comlsslon enclosed
herewtth.

You have now exhausted your right of revlew at the admlnistrative Level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revlew an
adverse declsl-on by the StaEe Tax Commisslon may be lnst,l-tuted only under
Artlcl-e 78 of the Clvil- Practlce Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 nonthe from the
date  o f  th is  no t ice .

Inqulrl"es concernl,ng the computatl-on of tax due or refund allowed ln accordance
with thls declslon nay be addressed to:

NYS Dept. Taxatl-on and Flnance
Law Bureau - Lltlgation Unit
Bulldlng if 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t lonerrs Representat ive
Joseph C.  V ic to r
16  Cour t  S t .
Brook lyn ,  NY 1 I241
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petltion

o f

RAYMOND BARTOLOMEO
DlBIA RAYIS PIZZERIA

for Revislon of a Determinatlon or for Refund
of Sales and Use Taxes under Artlcl-es 28 and, 29
of the Tax Law for the Period Decenber 1, L978
through August 31, 1981.

DBCISION

Petitloner, Ra5rnond Bartolomeo dlb/a Rayrs PLzzerLa, 866 McDonald Avenue'

Brooklyn, New York IL2L8, flled a petltlon for revision of a determlnatlon or

for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law for

the  per iod  December  1 ,  1978 th rough August  31 ,  1981 (F i le  No.  38236) .

A hearlng was conmenced before Arthur Johnson, Hearing Officer, at the

offices of the State Tax Commlsslon, Two World Trade Center, New York, New York,

on May 23, 1984 at 10:45 A.M. and was cont inued to concluslon on May 7'  1985 at

9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be  subml t ted  by  June 21 '  f985.  Pet i t ioner

appeared by Joseph Victor, Esq. The Audit Division appeared by John P. Dugan,

Esq.  ( l J l l l i an  Fox ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the Audit  Divls lonrs use of a one-day observatLon test to

determine pet i t ionerrs taxable sales was proper.

II. Whether the penalty and that portLon of interest exceeding the mlnimum

statutory rate should be cancel led.

FINDINGS OF FACT

1. PetLt ioner,  Raymond Bartol-omeo d/b/a Rayf s PtzzexLa, sold pIzza,

sandwichesr cold cuts and cheese.
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2. On May 12, L982, as the result of an audit, the Audit DlvlsLon issued

a Nottce of Determination and Demand for Payment of Sales and Use Taxes Due

against pet i t ioner for taxes due of $3r128.54, plus penalty and lnterest of

$1 ,441.16 ,  fo r  a  to ta l  o f  $41569.70 .  Sa id  no t ice  covered the  per lod  December  1 ,

1978 th rough August  31 ,  1981.

3. Pet l t ioner executed a consent extending the perlod of l in i tat ion for

assessment of sales and use taxes for the period December 1, 1978 through

February 28, L979 to June 20, 1982.

4. On audit, the Audit Division found that bank deposlts agreed with

gross sal-es reported on sales tax returns f i led. However,  pet l t loner dld not

have cash register t,apes, guest checks or any other records that could be used

to make an l"ndependent verlfication of taxabl-e sales receipts. Moreover,

petttioner did not have purchase records that rrould have enabled the Audit

Dlvis ion to reconstruct saIes. Because of the lncomplete books and records,

the auditor performed an observat lon test on December L7, 1981. The audit ,or

observed and prepared a  l i s t  o f  a l l  sa les  fo r  tha t  day  (11 :00  A.M.  to  6 :00  P.M. ) .

Gross  sa les  were  $110.75 ,  o f  wh ich  $105.55  were  taxabLe sa les .  Sa les  tax  was

deducted from the taxable sales amount to arrive at net taxable sales of

$97.73. Taxable sales for the audl. t  per iod were then est imated as fol lows:

Dec.  1978-Nov.  I979 Dec.  1979-Nov.  1980 Dec.  1980-Aug.  1981

$  97  . 73 $  97  . 73Dally taxable sales
Less: allowance for lnfl-ation

Weekdays
Weekday sales
Saturday sales (25%)
Total  weekly sales
Number of weeks
Total  sales

$  97 .73
25.40 (267.)

$  72 .33
5

$--:i;65
54 .25

F--7m'
48

$l3J',6m'

12 .70  (132 )
$---To5

5
$E

63 .77
$-?6.6'r

48w

$  97  . 73
5

$  488 .65
73 .30

ffiT.E
36w
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The above taxable sales amounted to $63,661.55 as compared to reported

taxab le  sa les  o t  $241552.00 , leav lng  add l t iona l  taxab le  sa les  o f  $39r109.55  and

tax  due thereon o f  $3 ,128,76 .

5. Pet l t ioner 's average dal1y sales based on returns f i led were $30.00.

Petitl-oner testl-fl-ed at the hearlng that hls sales averaged approxlmateLy

$ 7 0 . 0 0  p e r  d a y .

6. Petit,ioner argued that hls sales tax returns were properJ-y flled and

ref lect the actual sales of the buslness. Pet i t loner argued further that there

was no basis for the Audit  Dlvis ionfs use of the observat ion test.

CONCLUSIONS OF LAW

A. That sect ion 1138(a) of the Tax Law provides that rr i f  a return when

fl1ed is incorrect or insufflcient, the amount of tax due sha1l be determLned

by the tax commlssion from such lnfornation as may be availablett and authorl.zes,

where necessary, an est imate of tax due "on the basis of external indlces".

AJ-though there is statutory authorlty for the use of a test period to

determlne the amount of tax due, resort to this method of computLng tax ll-ablJ-ity

must be founded upon an insufficlency of record keeplng which makes lt vlrtually

inposslble to verify taxable sales receipts and conduct a complete audit

(Mat te r  o f  Char ta i r ,  Inc .  v .  S ta te  Tax  Comrn lss ion ,  65  A.D.zd  44) .

B. That petitioner maintalned lnadequate and incompl-ete books and records

for purposes of ver i fy ing taxable sales. Accordlngly,  the Audit  Dlvis ionrs use

of an observat ion test as a basls for deternlning pet i t lonerrs l labi l i ty wag

proper pursuant to sect ion 1138(a) of the Tax Law (Matter of Sakran v. State Tax

Cornml"ss ion ,  73  A.D.2d 989) .

C. That the Adult Dlvision reasonably

and petitioner has falled to demonstrate by

calculated pet i t l "onerts tax l labi l l ty

clear and convlncing evldence that
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the audit method or the amount of tax assessed rilaa erroneous (Matter of Surface

Line Operators FraternaL Organizat ion, Inc. v.  Tul ly,  84 A.D.2d 858).

D. That the penalty and interest imposed by the Audlt Dlvislon under

sect ion 1145(a) of the Tax Law is sustaLned, as pet i t loner ha6 not establtshed

that reasonable cause for abatement exlsts.

E. That the petltion of Raymond Bartol-omeo d/bla Ray's PLzzerLa ls denied

and the Notice of Determination and Demand for Payment of Sal-es and Use Taxes

Due issued. YIay 72, 1982 ls sustaLned.

DATED: Albany, New York STATE TAX COMMISSION

Drc 13 1985
PRESIDENT
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