
STATE OF NEI.I YORK

STATE TAX COMMISSION

In the llatter of the Petition
o f

Ba l lo  Gr l l l ,  Inc .
and Lil-ltan Stein

for Redeterminatlon of a DeflcLency or Revision
of a Determinatl.on or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3  /  L  177-8  l3 I  l t9 .

AFFIDAVIT OF I,IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comission, that he ls over 18 years of age, and that on the
21st day of August,  1985, he served the wlthin not ice of Declslon by cert l " f ied
mail upon Bailo GrilL, Inc. and LilLtan Stein, the petltloners l"n the wlthln
proceeding, bI enclosl"ng a true copy thereof in a securely eealed postpald
wrapper addressed as f  ol lows:

Bai lo Gri l - ] - ,  Inc.
and Ll l l lan Steln
6101 Broadway
Lancaster,  NY f4086

and by depositlng same enclosed i"n a postpald properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the petitloner
herein and that the address set forth on said wrapper is the laet known addrese
of  the  pe t i t loner .

Sworn to before me thls
21s t  day  o f  August ,  1985.

ter oaths
sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Bai lo Gri l l ,  Inc.
and Llll ian Steln

for Redeterninatlon of a Deflclency or Revislon
of a Determination or Refrlnd of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per tod  3  |  L  177-8  l3L  178.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of AJ-bany i

Davld Parchuck, belng dul"y sworn, deposes and says that he ls an employee
of the State Tax Coml.ssion, that he is over 18 years of age, and that on the
21st day of August,  1985, he served the wlthln not ice of Decl-sion by cert l f ied
mall upon Harold J. Boreanaz, the representative of the petLtloners in the
within proceeding, by encloslng a true copy thereof in a securely sealed
postpaLd nrapper addressed as fol lows:

Harold J.  Boreanaz
Boreanaz, Baker & Ilumann
736 Brlsbane B1dg.
Buffal-o,  NY 14203

and by depositl"ng same enclosed in a postpald properl-y addressed wrapper in a
post offlce under the excLuslve care and custody of the Unlted States Postal
Service withl,n the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitioner herein and that the address set forth on sal,d wraPPer ls the
last known address of the representatlve of the petl"tioner.

Sworn to before ne thl-s
21s t  day  o f  August ,  1985.

ter oa
sect lon



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August  21,  1985

Bai lo Gr111, Inc.
and Llll lan Stein
6101 Broadway
Lancaster,  NY 14086

Gentlemen:

Please take notice of the Decisl-on of the State Tax CommissLon enclosed
herewlth.

You have now exhausted your right of review at the administratlve l-evel-.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to reviert an
adverse decision by the State Tax Cornnisslon may be l.nstltuted onJ-y under
ArtLcle 78 of the Civil Practice Law and Rules, and must be co'nmenced ln the
Suprene Court of the State of New York, ALbany Countlr wlthln 4 months from the
date of this not ice.

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
wlth this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgation Unit
Building /f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070,

Very truly yours'

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Haro1d J. Boreanaz
Boreanaz, Baker & Humann
736 Brisbane Bldg.
Buffal-o,  NY 14203
Taxlng Bureaurs Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

BAILO GRILL, INC.
and LILLIAN STEIN

for Revision of a Deternlnat ion or for
of Sales and Use Taxes under Articles
of the Tax Law for the Period March 1,
through August 31, L978,

t o

DECISION

Refund
28 and
r977

Peti t ioners, Bai lo Grl l l ,  Inc. and Ll l l ian Stein, 6101 Broadway, Lancaster,

New York 14086, f i led a pet i t lon for revlslon of a determlnat ion or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the perl.od

March 1, 1977 through August 31, 1978 (f i le Nos. 34138 and 34722).

A hearing was held before Dorls E. Stelnhardt,  I lear ing Off icer,  at  the

off ices of the State Tax Commisslon, State Off ice Bul lding Campus, Albany'  New

York, on January 8, 1985 at 11:00 A.11.,  rdl th al l -  br iefs to be subnlt ted by

Apri l  16, 1985. Pet i t ioners appeared by Boreanaz, Baker & Hunann, Esqs.

(Harol-d J.  Boreanaz, Esq.,  of  counsel) .  The Audlt  Dlvis ion appeared by John P.

Duganl Esq. (Deborah J. Dwyer,  Esq. r  of  counsel) .

ISSUES

I. trIhether based upon markup tests performed of the purchases of BaiLo

Grt1l ,  Inc.,  the Audlt  Divis ion properly determlned that pet i t loners were

l-iable for additional sales and use tax.

I I .  Whether the Audit  Dlvis ion properly assessed against pet l t loners a

f raud pena l ty  pursuant  to  Tax  Law sec t ion  1145(a) (2 ) .
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FINDINGS OF FACT

1. On Aprl1 14, 1981, the Audit  Divis lon Lssued to pet i t ioner Bal l -o

Grll-l, Inc. ("Bailo Gr111") a Notice of Determination and Denand for Payment of

Sales and Use Taxes Due, assessing sal-es and use taxes for the period March l ,

L977 through August 31, 1978 ln the amount of $96,593.07, plus lnterest and a

fraud penalty pursuant to sect ion 1145(a)(2) of Tax Law Art ic le 28. On Aprl l  14,

1981, the AudLt Divls lon issued to pet i t ioner Li l l ian Steln, as president of

Bailo Gril-l ' a Notice of Determinatlon and Demand for Palment of Sales and Use

Taxes Due, assessing sales tax for the perlod March Lr 1977 through August 31,

1978 tn the amount of $95,138.75, plus lnterestr  and sini lar ly inposing a fraud

penalty under sect i ,on 1L45(a) (2).

2.  For several  decades, pr ior to i ts destruct lon by f i re ln December,

L979, Bail-o Grill l.ras a popular restaurant and bar ln the Buffalo area. It was

open for buslness between the hours of 10:00 A.M. and 1:00 A.M., servlng Lunch

and dinner. The restaurant was wel-l--known for its roast beef sandwich on a

Kumnelweck ro11. Mrs. Steln purchased the business in 1974 and was the sole

off icer and shareholder.

3. The sales tax audit which resulted ln the assessments under conslderation

was precipitated by an examlnation of the books and records of one of Bailo

Gri l l rs suppl iers;  this lat ter examinat ion revealed that BalLo Gri l l -  had lssued

a resale certiflcate to the supplier and was purehasing cleanLng suppl-ies and

paper products rdithout paylng the sales tax thereon. Upon review of the eaLes

and use tax returns filed by Ballo Grill, the Audlt Divislon discovered that

the restaurant failed to remit any use tax with lts returns; the Divlsion

conseguently assigned an exaniner to audlt the restaurantrs books and records.
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4. Durlng the course of the audit ,  Mrs. Stein and the restaurantrs

accountant, Mr. Martin Saunders, provLded the examlner with coples of BaLlo

Gril-lfs federal corporation lncome tax returns, cancelled checks drawn on the

corporate account and some purchase lnvoices. Bailo Grlll apparently did not

maintain either a sales journal or a purchases journal; cash register taPee and

guest checks were unavailable, inasmuch as Mrs. Stein dlscarded these documents

after recording the restaurantrs receipts in a day book.

Mr. Saunders was responslbl-e for preparing BaiLo Gri l l 's  federal

corporatlon income tax returns, using informatl.on regardlng deposlts to the

corporate account and expenses paid by cash and by check. Mrs. Stein completed

and submitted Bai l -o Gri lLrs sales and use tax returns, rely ing on the day book.

Before acqulr ing Bal lo Gri l l ,  Mrs. Stein had been employed as i ts bookkeeper,

ln whlch positlon she prepared the payroll and certaln other records' but not

the sales and use tax returns. Based on this and other bookkeeping experlence'

she was ardare of the statutory recordkeeplng requirements, but nonetheless

dlsposed of register tapes and guest checks because they were volumlnous.

5. As one of hls prellminary audit procedures, the examiner conpared the

restaurantfs purchases of paper produets durlng the f lscal  year ended June 30,

1978 as ref lected in an analysls prepared by Mr. Saunders and as ref lected ln

the suppl ierrs invoices. According to Mr. Saundersr anal-ysls,  these purchases

total led $3r628.37, whereas the suppl ierrs records evidenced purchases of

approximately $25,000.00. The examiner concluded that Bai lo GrlLlrs purchase

records were lncomplete and declded to perform narkup testlng, using the

records of Bai l -o Gri l l rs suppl lers as the source of the restaurantrs purchasea.

His markup methods are suurmarLzed, below.
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(a) Beer narkup. The examlner reviewed and sumatlzed, the invoices of

the restaurant's beer suppliers for the quarterl-y perJ.od March through May'

1978. Bal lo Gri l l rs purchases of kegs and bottLes of beer during such perlod

as shown by its check disbursements rilere reconciled with its purchases accordlng

to the lnvoices. Wlth respect to draft  beer,  the examlner obtalned the slze of

the gLasses in which Lt was served from Mrs. Stein and allowed a 15 percent

reducti.on to purchases to account for spillage and waste. IIe cal-culated a

weighted markup for draft  and bott l -ed beer of 286.4 percent,  uslng cost as

shown in the invol.ces and selLing prlce as shown ln the menu, and applied such

percentage to beer purchases durlng the f iscal-  year ended June 30, L978.

Aud i ted  beer  sa les  to taLLed $87,643.05 .

(b) Llquor markup. The examiner found that Ballo Grillrs llguor

purchases for the quarter l-y perlod ended May 31, L978 per i ts check dlsbursements

were in agreement r{rith purchases per lts supplierst records. Uslng serving

sizes as provided by Mrs. Steln, and costs and sel l ing pr ices ln accordance

with the purchase lnvolces and the menu, respectively, and granting a 15

percent allowance for spl-ll-lng and breakage, the exani.ner arrlved at a we!.ghted

markup for l iquor of 4L7.7 percent.  The appl icat ion of this markup to l iquor

purchases for the f iscal  year ended June 30, 1978 yiel-ded audited l lquor sales

o f  $ 5 7 , 5 8 7 . 0 0 .

(c) Clgarette markup. The examlner secured the amount of Bailo

Grl l l - ts c lgarette purchases for the f iscal  year ended June 30 '  L978 from i ts

suppller. Cigarettes r,rere sold through a vending machine fot 75 cents Per

package. The examiner subtracted the excise tax from the selllng price and

divlded the net pr ice by the cost (43 cents per pack).  Purchases for f lscal
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yeat 1978 were then multiplied by the resultant markup percentage of 40

percent  to  y ie ld  aud l . ted  c igare t te  sa les  o f  $4 ,568.00 .

(d) Soft drink markup. Bailo GrilL purchased syrup from lts suppller

in 5-ga1Lon tanks and conbined the syrup lrith lrater Ln a 1:5 ratio. As ln the

above-described tests,  the examlner used the glass sLze as provlded by Mrs. Stein,

the cost as indicated by the suppl ierrs records and the sel l ing pr lce Llsted on

the menu. He reduced purchases for f iscal  year 1978 by 15 percent for spl l lage

and by 50 tanks for incorporation in mlxed drinks. He then marked purchases up

by  900 percent  to  p roduce audLted  so f t  d r ink  saLes  o f  $64r807.00 .

(e) Food markup. Because purchases of beef accounted for approxlnately

90 percent of Bailo Gril-lrs total food purchases, the examlner declded to

conduct narkup testlng only of beef. He obtal.ned the restaurantrs purchases of

beef for f iscal  year 1978 from i . ts three suppl iers,  and calculated an average

cost per pound of $1.41. He cooked a roast beef at home during the period of

hls audit and estimated shrinkage of approximately 20 percent. Further' he

est imated a serving size of s ix ounces. He dld not consult  r t l th Mrs. Stein

respecting either his estlmate of shrlnkage or of serving portion. Thus, allowing

a reduction to purchases of 2O percent for shrinkage, estlmatlng a servlng size

of slx ounces sold for $1.90 as shown on the menu, and using an average cost of

$1.50 per pound, the examiner computed a markup of. L69 percent. IIe narked up the

restaurantfs food purchases for f iscal  year 1978 by such percentage, whlch computat lon

resu l ted  in  aud i ted  food sa les  o f  $832,L77.00 .

The final step ln the examinerts methodology consisted of the calculatlon

of an error rate of 228.2 percent,; this rate resulted from dlvldlng audited

sa les  fo r  f l sca l  year  1978 ($ I ,046,782.00)  by  g ross  sa l -es  repor ted  fo r  the  same

period ($244,462.00).  He appl ied the error rate to gross sales repofted for
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the  aud i t  per iod  to  a r r i ve  a t  add i t lona l  saLes  o f  $1r359r125.00 ,  upon wh lch

s a l e s  t a x  o f  $ 9 5 , 1 3 8 . 7 5  w a s  d u e .

A comparison of Bal lo Grl l l ts gross sal"es for the f iscaL year ended

June 30, 1978 as ref lected in i ts federal  eorporat lon income tax return and i ts

sales tax returns and as disclosed by audit  fol lows:
GROSS SALES
Y,IE 6/30178

$  312 ,831
244,462

I ,046 ,782

Per federal corporation income tax return
Per sales tax returns
Per audlt

Mrs. Steln paid certain suppliers ln cash upon dellvery of the merchan-

dlse, continulng the practlce of the former orf,ners of Bail-o Grill. The Audit

Divislon vlewed these cash transactionsr together with the magnl.tude of the

margin of error and the inadequacy of the restaurantts records, to be lndicat lve

of fraud, and accordingly assessed agalnst pet i t ioners the penalty of Tax Law

s e c t i o o  f 1 4 5 ( a )  ( 2 ) .

6,  At some polnt dur ing the audit  procedures, the examinerts supervl .sors

referred the natter to the Special  Invest igat lons Bureau. Bureau personnel,  ln

conjunct ion with the examiner,  prepared certain scheduleg, includlng: a

l lst ing of the restaurantrs suppl lers contacted; an analysls of purchases for

the perlod March, 1977 through August, 1978 and the tax payabl-e on sales

thereof, with no markup whatsoever; and a narkup computation using the accrual

nethod and a markup percentage of 227 percent. (The accrual nethod takes

account of purchases when payment is remitted, in contrast to the cash method

which conslders purchases when nade.) The analysis of purchases (wlthout

application of any markup) is sunmarized below.
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QUARTER
ENDED

UNDERPAYMENT/
(OVERPAYMENT)

s / 3 r / 7 7  $ 5 , 4 4 6 . 1 0  $ s , 8 5 8 . 0 0  $  ( 4 2 I . 9 0 )

8 l 3 L l 7 7  7  , 1 2 4 . 3 2  5 , 6 3 1 . 5 0  L , 4 9 2 . 8 2
r L / 3 0 / 7 7  6 , 1 0 0 . 0 3  4 , 2 1 0 . 0 0  1 , 8 9 0 . 0 3

2 1 2 8  / 7 8  3 , 8 9 2 . 5 3  3 , 2 4 5  . 5 5  6 4 5 . 9 8
5 l 3 r / 7 5  4 , 8 0 8 . 9 9  3 , 8 0 2 . 4 0  1 , 0 0 6 . 5 9
8 l 3 t l 7 8  6 , 5 2 3 . 1 4  6 , 2 3 0 . 0 0  2 9 3 . 1 4

Petltloners did not offer in evldence the markup computation utillzlng the

accrual nethod.

7. Lill ian Stein and Bail-o Grill, Inc. \dere indicted by an Erie County grand

jury on six counts of grand larceny ln the second degree in vlolatlon of section

155.35 of the Penal Law, and on four counts of f iJ- fng a false and fraudulent sales

and use tax return in violat lon of sect ion 1145(b) of the Tax Law. Each count of

grand larceny ln the second degree charged that on the prescrlbed date for fil-ing

sales and use tax returns for the period March 1, 1977 through August 31, L978,

Mrs. Steln and the corporat ion withhel-d monles in excess of the sum of $1'500.00 fron

the State of New York and failed to remlt the monies to the state, ln execution of a

general fraudulent scheme and with intent to deprlve the state of money and to approprlate

i t  to their  o! f i l  use. After t r iaL before the Honorable Wll l lam J. Flynn, Jr. ,  Mrs. Steln

and the corporation were found not guilty on all counts.

8. Petitloners maintaln that the audlt methods upon which the assessments

are predicated were deficlent or erroneous in a number of respects, whLch are

outlined below.

(a) Petitioners maintain that the audit failed to adequately conslder

employee theft .  During the audlt  per iod, Mrs. Stein disnissed employees for

theft and made one telephone complaint to the Sherlffrs Department. (The

Sheri f f  was unwlLl ing to lnvest igate her complalnt due to lack of proof.)

TAX
PAID

TAX
DUE
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(b) Petitioners maintaln that the allowance for spillage and waste of

draft  beer was Lnsuff ic lent.  Bai lo Grl l l rs beer dlstr ibut ion systen, purchased

many years ago, was incapable of maintalnlng a constant temperature so as to

permlt the proper drawlng of beer.

(c) Pet l t ioners maintaln that the servtng size of beef est inated by

examiner was insufficient. The portion of beef served on a Kummelweek roll-

very generous, approxinately elght ounces.

(d) Petltloners maintain that the allowance for shrlnkage of beef wae

insuff ic ient,  and the beef markup procedure in general  fal led to conelder

waste. In order to prevent burning, each roast had a l-ayer of fat about two

lnches in thickness; thus, shrinkage amounted to approximately 30 percent.

Further,  the pr incipaLs of one of the restaurantrs beef suppl lers vls l . ted the

prenises to ascertaLn the reason(s) for an allegedl-y excessive amount of waste;

as a resuLt of thelr  lnspect ion, restaurant personnel were instructed on the

proper methods for cooklng the meat and ln addltlon, the steam tables were

rep laced.

(e) Finally, petitloners maintaln that the examiner failed to conslder

the drop in buslness which ensued from constructlon nearby and the days during

whieh the restaurant was closed.

9. On quest lonlng by her representat lve, Mrs. Steln test l f led that she

prepared the sales and use tax returns of Bailo GriLL for the ileriod March 1,

1977 through August 31, L978 to the best of her abLLLty and wlthout any intentlon

to cornpit  f raud with respect to the returns.

CONCLUSIONS OF LAI,T

A, That in light

partlcular the absence

of

o f

the Lnadequacy of the corporatlonts recordkeeping' ln

cash register tapes and guest checks, the Audit
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Divisionrs employment of markup technlques to verify taxable sales hras warranted

and necessary. Through the test lmony of Mrs. Stein, pet l t loners have estabLished

that the following adjustments to the food markup testing are appropriate:

servlng size should be increased to eight ounces, and the allowance for shrlnkage

should be increased to 30 percent.

B. That respectLng the ftnposltlon of the fraud penalty, in order to

prevail the Audlt Dlvislon must show by cl-ear and convlnclng evldence every

element of fraud, including w111fu1, knowledgeable and intentionaL wrongful

acts or omlssl .ons const i tut ing fal-se representat ion by pett t ioners and result lng

in deliberate nonpa)rment or underpayment of taxes due and owlng (Matter of llalter

Shut t ,  S t ,a te  Tax  Com. ,  June 4 ,  1982) .  As  an  in i t ia l  mat te r r  pe t l t loners l

acquittal on the criml.nal charges of fil ing false and fraudulent returns does

not foreclose a f inding of f raud ln a subsequent civ i l  proceedingi thls pr lnciple

arlses fron the dlfference ln degree of the burden of proof ln crlninal and

c iv l l  cases .  ( I le lver ing  v .  M l tche l l ,  303  U,S.  391. )  A f te r  we igh lng  the

evidence presented herelnr however, it is our conclusion that the Audit Division

dld not meet i ts burden. The discrepancies in the corporat lonfs sales as

reported on its federal return, as reported ln its sales and use tax returns

and as reveaLed by the audit, though not insubstantlal-, did not persist over

such a length of t lme as to indlcate a pattern or scheme. Furthermore, Mrs. SteLnts

explanat ion that the restaurantts suppl iers were paid ln cash as a cont lnuat ion

of the former ownerts business pract ice nas reasonable and credible. The

remal"ning evidence ls lnsufficlent to sustain the inposLtLon of the fraud

pena l ty .

C. That the pet i t lon of Bai lo Gri l l ,  Inc. and Ll l l lan Stein is granted to
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the extent indlcated in Concluslons of Law |tAtt and ttBtt; the

on Aprl l  14, 1981 are to be nodlf led accordingly;  and except

pet i t ion is in al- l -  other respects denled.

DATED: Albany, New York STATE TAX COMMISSION

AUG 21 1985

assessments lssued

as so granted, the

PRESIDENT
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