
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet l t lon
o f

B & C Getty Service Stat lon

for Redetermlnation of a Deficlency or RevLsion
of a Determination or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r l o d  9 l L l 7 9  -  8 l 3 l / 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany

David Parchuck, being duly sworn, deposes and says tlaf he ls an employee
of the State Tax Cornml-ssion, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the withln not lce of Declslon by cert i f led
mail upon B & C Getty Service Station, the petltioner ln the withln proceedlng'
by enclosing a true copy thereof in a securely sealed postpald wrapper
addressed as f ol-l-ows:

B & C Getty Servlce Stat ion
1255 Henpstead Tpke.
Elnont,  NY 11003

and by depositing same enclosed ln a postpaid properly addressed wrapper in a
post offl-ce under the excluslve care and custody of the UnLted States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the petitloner
hereLn and that the address set forth on said lrrapper Is the last knorun address
of the pet l t ioner.

Sworn to before me thls
7th day of November, 1985.

to te r
Law sectLonPursuant



STATE OF NEW YORK

STATE TAX COMMISSION

In the t'latter sf the Petltlon
o f

B & C Getty Service Stat ion

for Redetermination of a Deficlency or Revlsion
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P c r l o d  9 / 1 1 7 9  -  8 1 3 1 1 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that hc is an cnployee
of the State Tax Cornnission, that he ls over 18 years of age, and that on the
7th day of Novenbcr,  1985, hc served the within not ice of Decislon by cert i fLcd
nail upon John B. Amrod, thc rcpresentative of the petltl.oner ln the within
proceeding, b)r enclosing a true copy thercof ln a securely sealed postpaid
wrapper addressed as follows:

John B. Amrod
Bloom & Aroron
1050 Frankl in Ave.
Garden City,  NY 11530

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post offlee under the cxcluslve care and custody of the Unl"ted Statcs Postal
Servlce withln the State of New York.

That deponcnt further says that thc sald addressee is thc rePrcsentatl.ve
of the petltioner hcrcin and that the addresa set forth on sal"d wrappcr ls the
last known addrcss of the rcprcsentatlve of the petltloner.

Sworn to before ne this
7th day of Novcmbcr,  1985.

pursuant to Tax Law sect iorr  L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November 7, 1985

B & C Getty Servlce Stat lon
1255 Henpstead Tpke.
EJ-mont,  NY 11003

Gent,lemen:

Pl"ease take notice of the Decislon of the State Tax ConmlssLon enclosed
herewith.

You have now exhausted your right of review at the admlnistrative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceeding ln court  to reviert  an
adverse declslon by the St,ate Tax Connlssion nay be instltuted only under
Article 78 of the Civll Practice Law and Rules, and must be cor"menced in the
Supreme Court of the State of New York, Albany Countlr wirhin 4 months from thc
date  o f  th is  no t lce .

InquirLes concerning the computation of tax due or refund allowed ln accordance
with this decislon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgation Unlt
Bullding /f 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petl . t ioner I  s Representat ive
John B. Anrod
Bloom & Amron
1050 Frankl in Ave.
Garden Cl. ty,  NY 11530
Taxing Bureaurs Representative

c c :



STATE OF NEW YORK

STATE TN( COMMISSION

:
In the Matter of the Pet i t ion

o f
:

B & C Getty Service Statlon DECISION
:

for Revlslon of a Det,ermination or for Refund
of Sales and Use Taxes under Articles 28 and. 29 z
of the Tax Law for the Period September l, 1979
through August 31, L982. :

Pet i t ioner,  B & C Getty Servlce Stat lon, 1255 Henpstead Turnplke'  Elmonte

New York 11003, f i led a pet i t ion for revision of a deterninat ion or for refund

of sal-es and use taxes under Artl-cles 28 and 29 of. the Tax Law for the perl-od

Septenber 1, 1979 through August 31, 1982 (Fi le No. 56329).

A hearing was held before Erank A. Landers, llearing Offlcer' at the

offices of the State Tax Commission, Two World Trade Center, New York, New York,

on June 5, 1985 at 1: I5 P.M. Pet i t ioner apPeared by John B. Amrod, E89. The

Audlt  Divl-s lon appeared by John P. Dugan, Esq. (Mark F. VoLk, Esq.r of  counsel) .

ISSUE

Whether B & C Getty Service Station flled a tinely petition for a hearing

pursuant to sect l ,on 1138(a) (1) of  the Tax Law.

FINDINGS OF FACT

1. On June 27, 1983, the Audit  Divis ion, as the result  of  an audltr  lssued

a Notlce of DeterminatLon and Demand for Paynent of Sales and Use Taxes Due



-2-

against the pet l . t ioner,  B & C Getty Service Stat lon ("B & Ct ' ) l  for taxea due of

$ 6 5 , 9 9 8 . 0 0 ,  p l u s  p e n a l t y  o f  $ 1 5 , 0 1 3 . 5 6  a n d  i n t e r e s t  o f  $ 1 8 , 0 7 3 . L 4 ,  f o r  a  t o t a l

due of $99,084.70 for the perlod Septenber 1, 1979 through Auguet 31'  L982. On

the same date, the Audit Dlvislon lssued siuiLar notlces agatnst Peter Corsentino

and Angelo Bacalocostant is,  as off lcers of B & C. A11 of the not ices were

nai led by cert l f ied nal l  on June 27, 1983.

2, On october 30, 1982, Peter Corsent ino, v lce-presldent and secretary of

B & C, executed a consent extending the statute of llnitatlons for issuing an

assessment for sales and use taxes agalnst B & C for the perlod September I t

1979 through August 31, 1980 to September 20, 1983.

3. At the hearingr Angelo Bacalocostant is test i fLed that upon receipt ln

l-ate June or early July of 1983 of the notice Lssued to B & C he imedlately

turned l-t, over to petitlonerts account,ant, Eliag Loukas, with lnstructlons to

the effect, that he (Angel-o Bacalocostantis) and Mr. Corsentino intended to

Pro tes t  i t .

On September 30, 1983, the Tax Appeals Bureau received a pet i t ion for a

hearing on behalf of B & C. The petition was dated Septenber 27, 1983 and was

slgned by Angelo Bacalocostant is.  The date of the United States postmark

stamped on the envelope was September 27, 1983 and the petltlon was nalled by

cer t i f ied  na i l .

The pet i t ioner 's real  name is Bacor Automotlve Services, Inc. d ' /bla
B & C Getty Servlce Statlon. The Certificate of Reglstration fl-Ied on
behaLf of pet i t ioner with the Audlt  Divls lon speclf led Pet l t ionerts
business name as B & C Getty Service Station and was elgned by Peter
Corsentino as orilner. The sales and use tax returns fl"led on behalf
of  pet i t loner for the period at lssue indicated pet l t ionerts nane as
B & C Getty Servlce Statlon and were s!-gned by Peter Corsentino wl-th
t l t les varylng from president to vice presLdent and secretary.
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4. By let ter dated October 7, 1983, the Tax Appeals Bureau advised

pet i t ioner that l t  had no pet i t lon r ights in this matter because l ts pet i t lon

of Septenbet 27, 1983 was mai led 92 days after the date of the not lce of

determinat l"on (June 27, 1983) and, therefore, nas not t lnely.

5. Petitioner contends the phrase "wlthln ninety days after giving of

not lce of such deternlnat lon" as used in sect ion 1138(a) (1) of  the Tax Law

means that a taxpayer has nlnety days after receipt of a notlce to flle a

pet i t lon for a hearing.

Petitl-oner further cLaims that Rule 2I03.(b)2 of the New York Clvll

Pract ice Law and Rul-es shoul-d apply to sect ion 1138(a) (1) of  the Tax Law.

RuLe 2103. (b)2 provides, in pert inent part ,  that I 'where a period of t ime

prescrlbed by law is measured from the servLce of a paper and service ls by

mai l ,  f ive days shal l -  be added to the prescr ibed period."

CONCLUSIONS OF LAW

A. That sect ion l l38(a)(1) of the Tax Law provides, ln pert lnent part '  as

fol lows:

". . .Not ice of such determlnat ion shal l  be gl-ven to the
person liabLe for the col-Lection or payment of the tax.
Such determination shall finally and lrrevocably flx the
tax unless the person agalnst whom it is assessed, wlthin
ninety days after glving of notice of such deternination,
shal l  apply to the tax conrnission for a hearlng.. . r l

B. That sect ion 1I47(a) (1) of  the Tax Law provides as folLows:

"S1147. Not ices and l in i tat lons of t lme

(a) (1) Any notice authorlzed. or required under the
provlslons of this artLcle may be given by ualllng the same
to the person for whom it is lntended in a postpaid envelope
addressed to such person at the address given in the last
return flled by hln pursuant to the provislons of this
artlc1e or in any application nade by hlm or' lf no return
has been ftled or appli"catlon made, then to such address aa
may be obtalnable. A notice of determlnatlon shall- be
nal led pronpt l-y by registered or cert l f ied naiI .  The
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maillng of such notice shall be presumptive evidence of the
receipt of the sane by the person to whom addressed. 4ry
pertod of time which is determl-ned accordl"ng to the provisions
of this artlcLe by the glving of notlce shall comence to

ffi

C. That,  s ince Sept,ember 25, 1983 was a Sunday, pet l t ionerrs t ime to f iLe

a pet i t lon for a hearlng regarding the June 27, 1983 not ice explred on.September 26'

1983, Pet i t ionerrs pet l t ion was nal led on Septenber 27, 1983 and was, therefore,

not timely. As there are speclfic provisl-ons ln the Tax Law regardlng the glvlng

of not ice, Rule 2103.(b)2 of the New York Civl l  Pract ice Law and Rules ls not

dlsposltJ"ve.

D. That the petition of B & C Getty Service Statlon is hereby denied.

DATED: Albany, New York STATE TN( COMMISSION

N0v 0 7 1985
PRESIDENT

NN 0uN
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INIERNATIONAL MAIL

/See Reverse/

P 153  38?  b33

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDEO
NOT FOR INTERNATIONAL MAIL

/See Reverse)
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