
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i tLon
o f

B & B E n t e r p r i s e s ,  I n c .

for Redetermination of a Defieieney or Revision
of a DetermlnatLon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per iod  9  /  1  /75-2 /28  /79 .

AFFIDAVIT OF I{AILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Comlssion, that he ls over 18 years of age, and that on the
6th day of February, 1985, he served the within not ice of DecLslon by cert l f led
nai l  upon B & B Enterpr ises, Inc.,  the pet i t ioner ln the within proceedLng' bI
enclosing a true copy thereof in a securely sealed postpald l t rapper addressed
as fol lows:

B & B E n t e r p r i s e s ,  I n c .
c/o Joseph Barbier l ,  Pres.
l 0  E .  4 0 t h  S t .
New York, NY 100f6

and by deposit lng sane enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the pet l t loner
hereln and that the address set forth on sald w"apper ls the last known address
of  the  pe t i t ioner .

Sworn to before me thLs
6th day of February, f985.

is te r  oa ths
sec t lon  174



STATE OF NE!il YORK

STATE TAX COMMISSION

fn the l{atter of the Petitlon
o f

B & B E n t e r p r i s e s ,  I n c .

for RedetermLnatioil of a Deflelency or Revislon
of a Deterninatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9  |  L  |  75-21  28179,

State of New York :
s s .  :

County of Albany i

Davld Parchuck' being duly sworn, deposes
of the State Tax Coonfssion, that he ls over 18
6th day of February, 1985, he served the wlthin
mail upon Douglas Burack, the representatlve of
proceeding, bI enclosing a true copy thereof in
lrrapper addressed as follows:

Douglas Burack
Lutz & Carr
300 E.  42nd St .
New York, NY 10017

and says that he ls an emploYee
years of age, and that on the
notLce of Decislon by cert l f led
the petltloner ln the withl.n
a securely sealed postpald

AFFIDAVIT OF MAILING

and by deposLtLng same enclosed ln a postpald properly addressed wrapper ln a
post office under the exclustve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the rePresentatl.ve
of the petitl.oner herein and that the address set forth on saLd ltrapPer ls the
last known address of the representat ive of the Pet l t l .oner.

Sworn to before me this
6th day of February, 1985.

Authorized to a
pursuant to Tax

ter  oa t
sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  1 2 2 2 7

February 6, f985

B & B E n t e r p r i s e s ,  f n c .
c /o  Joseph Barb ie r l ,  Pres .
1 0  E .  4 0 r h  S r .
New York, NY 10016

Gentlemen:

Please take not lce of the Decision of the State Tax Comml.ssion enclosed
herewith.

You have now exhausted your right of revlew at the adnlnistratlve level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceeding in court  to reviel t  an
adverse decision by the State Tax Conmission may be inst i tuted only under
Artlcle 78 of the Civil Practl,ce Law and Rules' and must be connenced in the
Supreme Court of the State of New York, Albany Countyr within 4 months from the
date  o f  th is  no t lce .

Inquiries concernlng the computation of tax due or refund aLlowed Ln accordance
lr i th thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Li t igat ion Unit
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yoursr

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Douglas Burack
Lutz & Carr
3 0 0  E .  4 2 n d  S t .
New York, NY 10017
Taxlng Bureaurs Representat ive



STATE OF NEW YORK

STATE TN( COMI'{ISSION

In the Matter of the Petltlon

o f

B & B E N T E R P R T S E S ,  r N C .

for Revi-slon of a DetermLnation or for Refund
of Sal-es and Use Ta:res under Artlcl-es 28 and 29
of the Tax Law for the Perlod September 1, L975
through February 28, L979,

I .  I ' lhether pet i t ionerrs r tcost

theater programs for Lincoln Center

excluded fron sales and uae taxes.

Pet i t ioner,  B & B Enterpr lsesr Ine.,  c/o Joseph Barbier i ,  Prestdent,  10

East 40th St,reet,  New York, New York 10016, f l led a pett t lon forrevlslon of a

determination or for refund of sales and use taxes under Artlcl-es 28 and 29 of

the Tax Law for the perlod Septenber 1r 1975 through February 28' 1979 (Flle

No. 28439).

A formal hearlng \iras conmenced before Jul-ius E. Braun, llearlng Offlcer, at

the offices of the State Tax Corrrmlssion, Tnro World Trade Center, New York' New

York, on May 12, 1983 at 1:15 P.M. and cont,l-nued to completlon before Frank W.

Barrie, llearing Officer, at the same location on February 8, 1984 at l:15 P.M.,

wlth all- brtefs to be filed by April- 27, 1984. Petltloner appeared at all

t lmes by Lutz & Carr,  C.P.A.rs (Douglas Burack, C.P.A.) and by Breed, Abbott  g

Morgan, Esqs. (C. MacNelL MltcheJ-l, Esq., of counsel). The Audlt Dlvlston

appeared at all times by John P. Drgan, Esq. (Deborah Dwyer, 88g., of counsel).

rssuEs

of saLesrr incurred in

and CarnegLe HaJ-J- were

DECISION

publishlng ItStagebillrr

purchases for resale
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II. Whether the determlnation of a conferee, favorable to Petltloner' may

negated by the confereets supervlsor three nonths after pet l t lonerre submisslonbe

of a l,ILthdrawal of Petition.

I I I .  Whether pet i t lonerts publ icat ion, I 'Stagebi l l r ' ,  is a

FINDINGS OF FACT

periodlcal .  l

1. On Decenber 13r 1979, the Audit Divleion issued a Notlce of Deternination

and Demand for Paynent of Sal-es and Use Taxes Due agalnst petltLoner' B & B

Enterpr ises, Inc.,  al l -eging sales and use taxes due of $187'407.50 plue lnterest

for the period September l, 1975 through February 28, L979. Such deterninatlon

was based upon an audit  of  pet i t ionerrs records.

2. AccordJ-ng to the Audit Report, ttlt was determlned that a uae tax ie

due on all production elements, such as prlntlng, paper, typographlr etc.tr The

Audlt Divislon audlted petltlonerrs records and calcuLated that it lncurred,

for the perlod at issue, a total ttcost of sales" (lncludlng expensee for

engravingr prlntlngr paperr typography/typesettlngr color separatlons, and

art l rork) of  $6,3721808.00. I t  then al located 36.6 percent2 of this anount (or

$2,3321448.00) to New York and imposed use tax of $186,595.84 on such al located

anount. The parties subsequently stlpulated that the cost of purchases of

productlon elements used by petltloner in the publlcation of I'Stagebll-lrt for

(i) The Carnegie HalL Corporation (herelnafter, rrCarnegie Hallr') and (ii)

Î  
Accordlng to the Audit DlvisLonrs representative and the Petitionete ooe

of the lssues herei-n is whether petLtionerfs rrStageblll" ls a periodical exempt
from saleg and use tax under Tax Law $1115(a)(5).  However,  the Audlt  Dl.vLsion
is not seeking to lmpose sales and use tax on the eales of petltlonerts publlca-
tions, and this sectl.on of the Tax Law is irrelevant to the reeolution of this
matter. Ilowever, lf rrStageblllrr is a periodlcal, the use of paper ln lts
publ lcat lon Ls exempt from use tax under Tax Law S1118(5).

' 
th" Audlt Division calculated this allocatlon percentage by comparlng

petltlonerrs Nen York source advertising revenues to its total advertlslng
revenues.
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Lincol-n Cent,er For the Performing Arts, Inc. (herelnafter, I'Lincoln Centertr)

and lts constituent groups, The Phllharnonic-Synphony Soclety of New York' Inc.

(hereinafter, rfNew York Philharmonicrr) and The Metropolitan Opera Associatlon,

Inc. (hereinafter,  I 'Metropol i tan Operar ' )  was $1r811r152.00 based on an analysle

of actual costs and that sales and use taxes on such purchases would be $1441 8g2.L6,

a reduct ion from the $1861595.84 al l -eged ln the Audlt  Report .

In addition, the Audlt Divlslon also determlned that sales and use

taxes of $245.26 and $566.40 were due on pet i t lonerfs purchases of (1) furnl ture

and fixtures and (ti) sundry taxable expensea, respectlvely, whlch are not at

issue herein.

3. Petitioner provldes theacer program magazines to various performing

arts facilities. In New York, petitioner has arrangements, pursuant to detaLLed

hrritten agreements, to provide theater program magazlnes to (1) Carnegle ltaLl

and (11) Lincoln Center and its constituent groups, the New York Phllharuonlc

and the Metropolitan Opera.

4. Petltloner publishes all- of Lts theater program nagazines under the

name "Stageblll." The magazlnes consist of the following: (1) an editorlal

wrapr whleh changes monthlyr contalnlng artlcl-es generally reJ-ated to culture

and the arts, (2) program notes pertalnlng to the partieular performance, (3)

advertising and (4) a cover.

5. The rrstagebll-lst' provlded by petitioner to Carnegle llall and LincoLn

Center and lts constituents are cuatom-tallored to sult the needs of the

respective institutions whlch use the magazines as thelr prinary neans of

conmunlcating wlth their audiences and as a means of sollcitlng donations fron

members of the public. As a resul-t, the form and content of the edltorlal wrap

is controlled by (t) Carnegle Hall and (1i) Llncoln Center and lts constltuents'
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the Metropolitan Opera and the New York Philharnonlc, wlth resPect to the

particular ttstagebillst' publlshed by petitioner for them. In the case of

Carnegie Hall, the edltorlal wrap must conalst of at least elght pages nonthly

and is subject to Carnegie Hallrs prLor approval. In addltlon, the followlng

matertal furnished by Carnegie Hall must be l-ncl-uded: calendar of comlng

events, lnformatlon to patronsr and a L1st of board of trusteesr offlcers and

staff. In the case of Lincoln Center and its constltuents' the Metropol-itan

Opera and the New York Phllharnonlc, the edltorlal wrap ruust conslat of an

artlcle relating to (1) the Metropolltan opera or opera ln general, (2) the New

York Phllharnonlc or symphony muslc in general, (3) activltles or productlons

being undertaken at Ltncoln Center, and (4) a Llncoln Center notea column. In

addition, the edltorlal wrap must contaln a directory of eervlcee and facllltlee

at Llncoln Center. Edltorial- material concernlng the Metropolltan Opera and

the New York Phllharmonlc must be approved by such organlzatlons.

Carnegle Hal1 and Llncoln Center (and its constltuent groups, the New

York Phil-harmonlc and the Metropolltan Opera) also have the authorlty to llnlt

the amount of advertislng ln their respectlve StagebLlls and to prevent Petltloner

from including any advertlsing which they believe ls distasteful- or contrary to

the image they wish to project.

5. All of the theater program magazlnes whl-ch petitioner publlshes on

behalf of Carnegie liall- and Lincoln Center and its constltuenta contaln a

rrStageblllI masthead. The "Stageblllsrr publlshed for Llncoln Center and lts

constltuents note that I'The Llncol-n Center rStageblllr ls publlehed by B & B

Enterprises, Inc.rr The |tStageblLls'r publlshed for Carnegte llall note that rrThe

Carnegie Hal l  tStagebl l - l t  ls publ lshed by B & B Enterpr ises, Inc.r l
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7. Although the edltorial wrap changes on a monthly basls, the Progran

notes vary wlth each perfornance (unless the performance is a repeat performance

of the same work). Pursuant to petltionert" 
"rt""t"ot 

with Lincol-n Center, the

Metropol-lta4 Opera and the New York Phll-harmonLc, it must dellver ttStageblllsrr,

wlth approprlate program notes, for approxlnateLy 1r200 performancea. Pursuant

to its agreement with Carnegle ltall, petitloner must dellver "stageblLlett for

all- events ln the nain hall of Carnegle Hall.

8. Petitioner must del-iver the rrstageblllsrr to Llncoln Center, the

l,fetropolltan Opera and the New York Phllharnonic at ]-east slx hours ln advance

of performance. t tstagebiLl-st 'must be del ivered to Carnegie l tal l  by 10:00 A.M.

for a matLnee performance and by 3:00 P.M. for an evening performance. Sufflclent

programs must be provlded to enabl-e the perfornlng arts facllltles to furnlsh a

copy to each member of the audience. After taklng possesslon of the prograna'

Carnegle Hall and Lincoln Center (and lts constituents) are responslble for

distrlbutlng them to thelr audiences. They bear the risk of loss for the

programs upon their receipt. They also dtspose of any undi.stributed program8.

None are returned to pet i t ioner.

9. In exchange for the rrstagebills'r, Carnegle llall and Llncoln Center

pernlt petitioner to solicit, sell and retain al-l revenue from advertlsl-ng

appearing in the progrems. Because the audlences at Carnegle Hall and LLncoln

Center represent a very ttup-scalert market, thls is a very valuabl-e right. (In

soLlcl t ing and sel l ing ads, pet l t lonerrs salespersons frequent l-y refer to

themselves as representat.ives of the Llncoln Center house program uagazlne.)

I , l l th respect t ,o Lincoln Center,  pet i t loner l raa requlred to pay $3r000.00 per

year to Llncoln Center as a royalty, ln additlon to furnLshlng the Programs

whlch wae defined as rran addltlonal- royaltyrr ln the wrltten agreement between
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petltloner and Lincoln Center.3 Wiat respect to Carnegie Hall, lf petitloner

incurred a net loss (i.e., lf lts expenaes ln provldlng the StagebtlJ- programs

to Carnegie Hal-l exceeded lts advertLslng revenue from such programs) durLng

the first year that it.provlded ilStageblllsfr to Carnegle Hall, Carnegie Hall

was requlred to reimburse petltLoner for the net loss but not exceedlng $221000.00.

In subsequent years, Carnegle Hal,L nas not obllgated to retmburse petitioner

for any portion of a net loss. However, petltloner waa requlred to pay Carnegle

Hall an amount equal to trrenty-flve percent of any net profits for the first

contract year and in subsequent years.

10. The ttStageblllsrf are offered to every person who attende a performance

at Carnegie Hall or Lincoln Center. The programs are also avallable to vlewers

of televlsed rrllve from Lincoln Centerrr broadcasts by nail. There have been

approximately six ttl,lve from Llncoln Centertt broadcasts per year alnce the

nld-1970fs, and approximately 55,000 to 75r000 vlewers requeat Stagebi l l

programs for each broadcast.

11. On lIay 7, 1980, a Tax Appeals Bureau conferee proposed a resolutlon ln

favor of petitioner, cancelling the assessment alleged hereln. The confereetg

resolution !f,as based on his determlnatlon that I'Stagebl.l-l-rr ls a periodlcal.

The petltioner lnmedlately executed and dellvered a rrWlthdrawal of Petltion and

Dlscontinuance of Case.rr ApproxinateJ-y three months later, petitioner received

a letter from the Tax Appeals Bureau Supervisor of Tax Conferences negatlng the

petitionerts |tWithdrawal of Petitlon and Dlscontlnuance of Casett becauee

"rStagebi l l r  does not meet the cr l ter la for a perlodlcal  as i t  is not avaiLable

to the general  publ lc.r '

3 In addLtLon, the agreement describee the arrangement between Lincoln
Center and petitioner as the grantlng of a "license" by Llncoln Center to
petitloner to publlsh the house programs for Lincoln Center.
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12. Included in petitionerts brlef dated tlarch 16' 1984 are proposed

findings of fact, numbered one through thlrty-two. A1-1 are incorporated lnto

and made a part of this decision except for proposed flndlngs of fact sixteen,

the part of twenty whlch states that petltioner transferred tltle to the lseues

of ilStagebillrr to Carnegle HaI-l and Lincoln Center, and twenty-8even. These

proposed flndlngs are more ln the nature of conclusions of J-aw. The State

Adninistrative Procedure Act S307 reguires a ruling upon each proposed flndlng

of fact only. Therefore, no rul-ing le made concerning such proposed flndlnge

of fact which are more ln the nature of concluslons of law, and no ruling ls

made concerning petltLonerts proposed concluslons of law (al-though they were

carefully consldered in renderlng the Concl-usions of Law, l"ft").

CONCLUSIONS OF I,AI,I

A. That the Audit Dlvision may not lmpose salee and use ta:(es on petLtlonerrg

purchases of prlnting' paper, typography, etc. lf such purchases were for

purposes of resale. See 20 NYCRR 526.6(c) (ef fect lve September 1, L976).

Therefore, if petitioner ttsold'r rrstageblLLstt to Carnegle Hall and Llncoln

Center and its constituents, the Metropolitan Opera and the New York York

Phllharnonic, Lt would be entitled to the resale excluslon from sales and use

taxes .

B. That Tax Law S1101(b)(5) def lnes "sale, sel l lng or purchaset '  ag

foLlows:

rrAny transfer of title or poasesslon or both, exchange or
barter, rental, leage or llcense to use or consume' condltional or
othemise, in any manner or by any means whatsoever fot a considera-
tion, or any agreement therefor, lncludlng the renderlng of any
service, taxable under this artlcl-e, for a conslderation or any
agreement therefor.r l

C. That pet l t ioner transferred possesslon of the rrstagebi l lsrr  to the

performing arts facillties. Carnegle Hall and Lincoln Center and lts constltuentg'
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the Metropolitan Opera and New York Phllharmonlc, nere not merely distributlon

mechanisms for a magazine on the performing arts publlshed by petltfoner.

Rather, the I'Stageblllsrr were cuatom-tallored theater programs which suLted the

expressed needs of the particuLar faclllty whlch bore the rlsk of l-oss or

damage to the programs upon delivery. In addttlon, any ltStageblllsrr, not

dlstrlbuted to the audiences, belonged to the respectlve performing arts

faci l l ty.

D. That trconslderatlont' is defined ln the tax regulations wlth resPect to

sales and use taxes as follows:

ItConslderation includes monetary consideration, exchanget
barter, the renderlng of any service, or any agreement therefor.
Monetary consideratlon lncludes assumption of ltabiHties, fees,
rental-s, royalties, or any other charges that a purchaser, leseee or
l lcensee is required to pay." 20 NYCRR 526.7(b).

E. That petitloner transferred possesslon of the rrstagebll-lsrr to Carnegle

Hall and Lincoln Center and lts constltuents, the Metropolitan Opera and the

New York Philharnonlc, ln exchange for the rlght to sol-lcit, sell and retaln

all- revenue from advertising appearlng in the rrstagebil-Ls.fr Thle rlght,

resul-tlng from the transaction which was described as a rtllcenserfr as noted ln

footnote tt3tt of Flndlng of Fact ttgttr.gg3llr congtituted frconsLderatlonrt under

the regulatory definitlon noted supra. Therefore, the transfers of the

frstagebiJ-lsrr to the performlng arts facllitles were sales. Cf . Itatter of

Natl.onal Fuel Gas Supply Corporation and Natfonal- Fuel Gas Distrlbution

Corporation As Successors to Iroquols Gae Corporatlon and Matter of National

Fuel Gas Distribution Corporation, State Tax Connnission, Aprll 61 1984, where

l t  was determlned that the del lver les of gas, f ree of cost,  by fuel  gas retal lers

were t tsalest 'under Tax Law S 110f(b)(5).  I t  was noted ln such matter that

ItThe consideratlon for the transfer was the grantlng by the lessors to



petitioners of the rlght to go on

granting of the excluslve rlghts

F. That the issues numbered

G. That the pet i t ion of B &

DATED: Albany, New York

FEB O 6 1985

-9-

the lessorsr land and drtll for gas and the

to any gas found thereon.rt

two and three, -ggpg,, are rendered moot.

B Enterpr lses, Inc. ls granted.

STATE TN( COMMISSION

PRESIDENT
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