
STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet l t ion
o f

Wtl l tan J.  Avrut is
d/bla Avrut l .s Fine Wlnes & Llquors

for Redetennlnat lon of a Def ic l-ency or Revlsion
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of che Tax Law for the
Per lod  6  /  L  177-5  /31 /80 .

That deponent further says that the
hereln and that the address set forth on
of the pet i t ioner.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Cornisslon, that he ls over 18 years of age, and that on the
30th day of October,  1985, he served the withln notLce of Decisl"on by cert i f led
mall upon Wllltan J. Avrutis d,/b/a Avrutls Fine Wines & Liquorsr the petltl.oner
i.n the within proceeding, by encLosing a true copy Lhereof ln a securely sealed
postpald wrapper addressed as fol lows:

Wll l ian J.  Avrut ls
d/b/a Avrutis Fine Wlnes & Liquors
8702 5 th  Ave.
Brooklyn, NY LL207

and by depositlng same enclosed ln a postpaid properl-y addressed wrapper in a
post off lce under the excluslve care and custody of the Unlted States Postal
Service wlthin the State of New York.

said addressee ls the pet l t ioner
sald wrapper is the last known address

Sworn to before me thls
30 th  day  o f  October ,  1985.

thor ized to
pursuant to Tax

ister oaths
sec t lon  174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltion
o f

WlL1lan J. Avrutl.s
d/bla Avrutls Fine l,l lnes & Llquors

for Redetermination of a DefJ"ciency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  6  /  L  1 7 7 - 5  1 3 1 / 8 0 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes
of the State Tax Cornrnission, that he is over 18
30th day of October,  1985, he served the within
nail- upon Michael D. Tucker, the representative
proeeedinB, by enclosing a true copy thereof Ln
wrapper addressed as fol lows:

Mlchael D. Tucker
2 I O  E .  3 5 t h  S t .
BrookJ-yn, NY 11203

and says that he Ls an employee
years of age, and that on the
not ice of Decislon by cert i f led
of the petltioner ln the wlthin
a securely sealed postpaid

ATFIDAVIT OF MAILING

and by depositl-ng same enclosed ln a postpald properly addressed wrapper Ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee l"s the representatl-ve
of the petltioner herein and that the addreas set forth on said wrapper is the
last known address of the representative of the petltloner.

Sworn to before ne thls
30 th  day  o f  October ,  1985.

to
pursuant to Tax Law sect lon  I74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M } , I I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

ocrober  30,  1985

Wtlltan J. Avrutl-s
d/b/a Avrutis Fl.ne Wlnes & Liquors
8702 5th Ave.
Brooklyn, NY lI2O7

Dear Mr. Avrut{s:

Please take notice of the Declslon of the State Tax Conmisslon enclosed
herewlth.

You have now exhausted your right of review at the adminlstrattve Level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse decision by the St,ate Tax Co isslon uay be instltuted onLy under
Artl"cl-e 78 of the Civll Practice Law and Rules, and must be con'rnenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date of thls nottce.

Inquirl"es concerning the computatlon of tax due or refund alLowed ln accordance
wlth this decisLon may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Littgatlon Unit
Buildlng /19, State Campus
Albany, New York 12227
Phone lt (518) 457-2070

Very truly yours,

STATE TA)( COMMISSION

Petltl"oner t s Representatlve
Mlchael D. Tucker
2 1 0  E .  3 5 r h  S r .
Brooklyn, NY 11203
Taxlng Bureaurs Representat ive



STATE OF NE![ YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

WILLIAM J. AVRUTIS
dlbla AVRUTIS FINE WINES & LIQUORS

for Revlsion of a Deterninatlon or for Refund
of Sales and Use Taxes under Articles 28 an.d 29
of the Tax Law for the Period June 1, L977
through May 31, 1980.

DECISION

petl- t ionerre gales tax

use of mark-up procedures.

Petltioner, Willlan J. Avrutis doing buslness as Avrutis Fine Wines &

Liquors, 87-02 Fif th Avenue, Brooklyn, New York 11209, f l led a pet i t ion for

revlsion of a determinatlon or for refund of sales and use taxes under Articles

28 and 29 of the Tax Law for the perlod June 1, L977 through May 31' 1980 (FlIe

N o .  3 4 3 0 8 ) .

A hearing was held before Arthur Johnson, Ilearing Offtcer, at the offlces

of the State Tax Conrmission, Two World Trade Center, New York, New York, on

February 5, 1985 at 3:00 P.M., wlth addl. t ional documentary evidence and br lefs

to be subnlt ted by Aprl l  5,  1985. Pet i t ioner appeared by MichaeL D. Tucker,

CPA. The Audit  Dlvis ion appeared by John P. Dugan, Esq. (Wil l lan Fox'  Esq.,  of

counsel)  .

ISSUE

Whether the Audlt Dlvisl-on

llablllty for the perl.od under

properly determtned

consideration by the

FINDINGS OF FACT

1. On Apri l  20, 1981, the Audit  Divis lon issued to Avrut is Fl"ne tJ ines &

Liquors a Notice of Determination and Demand for Payment of Sales and Use Tax

Due, assessing sales and use taxes under Artl"cles 28 and 29 of the Tax Law for
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the period June 1, 1977 thtough May 31, 1980 in the amount of $5I,L74.40, PLus

penalty and interest.  0n June 27, 1980 and December 4, 1980, I ' I l l l lan J.

Avrutis executed trro consecutlve consent agreements, which served to extend the

perlod of linitations for assessment of tax for the period June 1, 1977 through

May 31 ,  1980 to  June 20 ,  1981,  inc lus l "ve .

2. In vi.ew of the absence of cash reglster tapes and other source documents,

the sales tax examiner consl.dered petl"tionerrs records inadequate to verify

reported taxable sales, and consequently, decided to employ mark-up procedures.

(Pet i t loner apparentLy does not dispute that the Audit  Divis ionts resort  to

mark-up testing rilas rrarranted but does object to the findl.ngs resulting therefron.)

The examiner's methodology is briefl-y gummarl.zed below.

The exaniner analyzed petitionerrs purchases during the months of

August, 1979, Februaryr 1980 and March, 1980 and determined that wl.ne purchases

represent,ed. 29.21 percent of total  purchases, and l iquor purchases '  70.79

percent of total purchases.

By reference to pet.it,lonerrs purchases durlng October, 1980 and to

selling prices as displayed in the store, the examiner calculated mark-up

percentages for wine and for l iquor of 16.74 percent and 12.947 percent '

respect ively.

The exarnlner accumulated petitl.onerrs

ledger and the federal income tax returns filed

PERIOD SOURCE

purchases fron the general

by Mr. Avrut is.

PURCHASES

388,425
67  L ,L7  4
709 ,898

6177  -  12 /77
L978
r979

1 /80  -  s l 80

general ledger
federal income tax return
federal- income tax return

general ledger

IIe segregated purchases durl"ng the audlt perlod lnto wlne purchases and

l iguor purchases by appl lcat ion of the appropriate percentages (wlne: $2r008r930
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x  2 9 . 2 I 7 ,  =  $ 5 8 6 , 8 0 8 . 4 1 ;  l l q u o r :  $ 2 , 0 0 8 , 9 3 0  x  7 0 . 7 9 " A  =  $ I ' 4 2 2 , 1 2 1 . 5 0 )  a n d

narked wine purchases up by 16,74 percent ($S90,808.45 x IL6.747.) and l lquor

purchases by 12.947 percent ($1,422,121.50 x LI2.9472) '  y ielding taxable saLes

o f  $ 2  , 2 9 L , 2 8 4 . 0 0

The narrative portlon of the examlnerts report lndicates that rthere

certaln llquors were sold at less than a 12 percent mark-up, he lncreased the

mark-up to L2 percent and correspondlngly lncreased taxable sales by $40'260.00

to $2 1337,544.00 This adjustment apparentLy ensued from an earlier calculatlon

of a llquor mark-up of approxlmately 6.3 percent but, was elimlnated subeequent to

the conduct of a pre-hearing conf erence (Ftndlng of Fact t'3", 
EII3) .

The examiner disallowed all- petltionerrs clalned nontaxable sales as

unsubstant iated.

A pi l ferage al lowance of 1.5 percent l tas granted.

In sum, the exanlner arr ived at addit ional taxable sales of $2r3021481.00

a n d  s a l e s  t a x  d u e  o f  $ 5 L , L 7 4 . 4 0 .

3. At a pre-hearing conferense, pet i t loner presented documents: (a) denon-

strat lng that purchases for the audit  per iod encompassed purchases of lot tery

tl.ckets (which when sold are not subJect to sales tax) and lnterest charges

for pet i t ionerfs del inquent payment of purchase lnvoices; (b) substant iat lng

sal-es clal.med as nontaxable; and (c) supporting an increase of the pilferage

aLlowance to 2 percent. The Audit Dl.vlsion thus agreed to recalculate the

assegsment as shortm beLow.

Corrected wine and liquor purchases
Purchases per general- ledger and returns
Less: purchases of lot tery t ickets and lnterest charges

Less :  p i l fe rage a t  27 .
I,Iine and liquor purchases avallable for retail sal-e

$  2  ,008 ,  930
(r73,666)

$1 ,835 ,264
(36 ,705 )

$  I  , 798 ,559
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Adjusted wine sales
Wine purchases

$ 1 , 7 9 8 , 5 5 9  x  2 9 . 2 I 2
Markup L6.747"
Adjusted wine sales

Adjusted l iquor sales
Llquor purchases

$ 1 , 7 9 8 , 5 5 9  x  7 0 . 7 9 2
Markup L2.9477.
Adjusted l iquor sales

Taxable sales and sales tax due
Adjusted wlne and l"lquor sales
Less: nontaxable sales
Audi.ted taxable sales
Less: reported taxable sales
Additlonal taxable sales

Sales tax at 8Z

$  525 ,359
87,945

$  613 ,304

$2 ,051 ,345

$  18 ,283  . 04

4. Throughout the period under consideration, the f-iquor store euffered

fron financial dlfficultles. Summaries of the buslness checklng account

coverlng the perl .od December 18, 1979 through May 15, 1980 ref lect that the

account was frequent ly overdrawn. Pet i t ionerts suppl lers inslsted they be pald

upon dellvery of goods, whlch demand effectively linlted the guantlties Petitioner

was capable of purchasing. Pet i t ioner therefore purchased t tan inordlnate

amount of bott lestt  ( in the words of l " ts manager) ,  as opposed to cases, of wlne

and liquor.

5. Petitioner maintains that the originaL liquor mark-up calculated by

the examl.ner (6.3 percent) nore closeJ.y approximated the actual mark-up.

Llquors were sold for the minimum prices set forth in ttBeverage Medlatt (a

beverage industry monthly publlcation which compiles prices for innumerable

brands of llquor and wine), but because petitioner nas compelled to pay premiums

when purchasing by the bottle rather than the case, the mark-up over cost was

at t lmes less than 12 percent.
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By order of the Supreme Court, New York County' fi led on Octobex 28t

1969, Wil l ian J.  Avrut is and Francls (sic) Avrut is,  adminlstrators of the estate of

Hilly Avrutis doing business as Avrutis Fine Wine and Liquor Shop, were adjudged

gullty of six separate contempts of the Court "in havlng wllfully and deliberately

sold, on slx separate occasl.onsr products manufactured or distr ibuted by

plaint i f f  [The l louse of Seagram, Inc.]  at  retai l  l .n the State of New York at

prlces below the minimum retal.l- resal-e prices duLy established therefor by

plaint i f f "  in vlolat ion of the judgnent of the Court  entered on Apri l  9,  L969;

on September 11, 1973, the New York State Liquor Authori ty suspended the

ll"cense of WilLlan J. and Frances (slc) Avrutis, doing business as Avrutis Flne

Wine & Ll"quor Shop, for the perlod October 15, 1973 through Octobet 26, L973

for violatl.on of section 101-bb of the Alcoholic Beverage Control Law by selling

liquor at a price less than the mininum consumer resale price then Ln effect;

and by lettef, dated May 5, L975, the Dlvl"slon of Alcohollc Beverage Control

lssued a warnlng to Willian J. and Frances (sic) Avrutls, as follows:

I 'A recent invest igat ion lndicated that you vlolated sect ion 101-bbb'
subdivision 5 of the Alcoholic Beverage Control Law in that you
offered to sell a wine at a price less than the minimum consuner
resale pr lce then in effect. . .  You are hereby warned that a rePe-
titlon of this violation or any other violatl.on of the Alcohollc
Beverage Control- Law or Rules of the State Liquor Authorlty nay
subject your l icense to disclpl lnary act lon.r l

Petitioner was afforded the opportunity to submit additional- documents

after the hearlng in support of the positl"on that the origlnal- mark-up of 5.3

percent was the more accurate of the two percentages computed, but no documents

were ever recel.ved.

6. Petitioner cl-aims that the 2 percent reduction to purchases as an

al- lowance for break"g" rod plLferage was insuff lc ient.  Pet i t ionerts suppl iers

do not grant credit  or refund for broken bott les unless pet l t ioner inspects the
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goods upon delivery and discovers the breakage; thrJs, ln general, petltioner

must absorb the cost of  bott les broken. Further,  a considerable number of

bott les are pl l fered from the shelves; pet i t loner could provide no est imate

chereof,  but the store manager test l , f l "ed, t t . . . I  know we lose qulte a few

bott les every week. You can just see theyfre misslng; theyrre just not on the

shelf  .  t '

CONCLUSIONS OF LAII

A. That the mark-up procedures enployed by the Audlt Divl.slon, as subse-

quently adjusted at a pre-hearing conference, were reasonably calculated to

ref lect the taxes due, and no further reduct lon of the assessment is warranted.

Petitloner offered no persuaslve evidence that l"ts liquor mark-up during the

period June 1, L977 through llay 31, 1981 was less than the Percentage arrl"ved

at by the exaniner (12.947 percent).  Pet i t ioner provided no proof to establ ish

that purchases should be reduced by nore than 2 percent to account for breakage

and pl l ferage. Flnal ly,  al l  sales pet i t loner claimed to be nontaxable l tere

accepted as such by the Audit  Divis ion.

B. That the pet i t lon of Wll l lan J.  Avrut ie,  doing business as Avrut ls

Fine Wl"nes & Liquors, l-s granted to the extent lndicated ln Finding of Fact

I t3 'r .  the assessment issued on Aprl l  20, 1981 ls to be nodlf ied accordingly;  and

except as so granted, the petitlon is l.n all other resPect deni-ed.

DATED: A1bany, New York

ocT 3 0 1985
STATE TAX COMMISSION

PRESIDENT
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