
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Archle P. Antonel l l  & Sons, Inc.

for Redetermlnatl.on of a Deflclency or Revialon
of a DetermJ.natlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  Ended 5 l3L /79 .

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes
of the State Tax Cornnrisslon, that he ls over 18
21st day of August,  1985, he served the ni thin
mal1 upon Archie P. Antonel l t  & Sonsr Inc.,  the
proceeding, by enclosing a true copy thereof in
lrrapper addressed as follows:

Archle P. Antonel l i  & Sons, Inc.
I Farmstead Rd.
New Windsor,  NY 12550

and says that he ls an employee
years of age, and that on the

not ice of Decielon by cert l f l .ed
petltloner ln the wl.thln
a securely seal-ed postPaid

AFFIDAVIT OF MAILING

and by depositing same enclosed in a postpald properl-y addressed wrapPer ln a
post office under the exclusive care and cuatody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the petltioner
herein and that the address set forth on sal,d lrrapper l.s the last knordrr address
of the pet i t ioner.

Sworn to before ne this
21s t  day  o f  August ,  1985.

Authorlzed to
Pursuant to Tax Law section L74



STATE OF NEI{ YORK

STATE TAX COM!,TISSION

In the l,Iatter of
o f

Archie P. Antonel l i  & Sone, Inc.

for Redetermination of a Deficiency or Revision
of a Determl"nation or Refund of Sales & Uee Tax
under Article 28 & 29 of the Tax Law for the
Perl"od Ended 5l3I /79 .

AFFIDAVIT OF MAILING

Sta te  o f

County of

New York :
ss .  :

Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Comission, that he ls over 18 years of age, and that on the
2Lst d,ay of August, 7985, he served the withln notlce of Declslon by certifled
nail upon Thomas R. DiGovanni, the representatlve of the petitioner ln the
wlthin proceeding, by encloslng a true copy thereof l.n a secureLy sealed
postpaid wrapper addressed as fol lows:

Thomas R. DlGovanni
P . O .  B o x  2 5 5 3
Newburgh, NY 12550

and by depositing
post off ice under
Service wl-thl.n the

That deponent
of the pet l t loner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the Unlted States Postal

State of New York.

further says that the said addressee ls the rePresentative
herel-n and that the addrees set forth on sald rtrapper l"e the

of the representatlve of the petltioner.

Sworn to before me thls
21s t  day  o f  August ,  1985.

a ter  oa
sect ion t74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August  21,  1985

Archie P. AntoneLl-l & Sons, Inc .
1 Farmstead Rd.
New Wlndsor,  NY 12550

Gentlemen:

Please take notice of the Decl"sion of the State Tax Conrmisslon enclosed
herewith.

You have now exhausted your right of review at the administratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revlett an
adverse declsion by the State Tax Conrnlssion nay be lnstituted only under
Article 78 of the Civtl Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of thls not ice.

Inqulri.es concerning the computatlon of tax due or refund aLlowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Tlnance
Law Bureau - Lltlgatlon Unit
Buildi.ng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2O7O

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t ionerts Representat ive
Thomas R. DiGovanni
P . O .  B o x  2 5 5 3
Newburgh, NY 12550
Taxing Bureauf s Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PHILIP BIRNBACH AND ROSANNE BIRNBACH

for RedeterminatLon of a Deficiency or for
Refund of Personal Incone and Unincorporated
Business Taxes under Articles 22 and. 23 of
the Tax Law for the Years L979 and. 1980.

DECISION

Petitioners, Philip BLrnbach and Rosanne Blrnbach, 483 Todt H111 Road,

Staten Island, New York 10304, f i led a pet i t ion for redetermlnat ion of a

deflciency or for refund of personal income and unincorporated business taxea

under Articles 22 ar.d 23 of the Tax Law for the years 1979 and 1980 (Ffle No.

4s379) .

A hearing was held before Allen Caplowaith, Hearing Officer, at the offlces

of the State Tax Corrmission, Two World Trade Center, New York, New York' on

March  20 ,  1985 a t  1 :15  P.M.  w i th  a l l  b r ie fs  to  be  submi t ted  by  Apr t l  20 ,  1985.

PetLtloner Phll-tp Birnbach appeared pro se and for his wlfe, Rosanne Blrnbach.

The Audit Dlvlsion appeared by John P. Dugan, Esq. (Herbert Kamrass' Esq., of

counsel) .

ISSUES

I. Whether pet l t ioner Phi l lp Birnbach properl-y reported 1002 of his

buslness net profit as personal service lncome in computing the maxlmum tax on

personal servlce income for each of the years 1979 and 1980.

I I .  Whether pet i t ioner Phl l lp Birnbach Ls properly ent l t led to al locate a

portion of his unincorporated business income to sources ltlthout New York

S t a t e .
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FINDINGS OF FACT

1. Phi l ip Birnbach (hereinafter rrpet, l t ioner")  t imely f iLed a New York

State Income Tax Resident Return wlth hLs wife, Rosanne Blrnbach, for each of

the years L979 and 1980 under fll lng status I'Married flLing separately on one

returnrf .  0n such returns, pet l tLoner reported business lncome (net prof i t )  of

$80,196.00  (1979)  and $95,222.00  (1980)  der ived  f rom the  opera t ion  o f  h ls

unincorporated buslness; Birnbach Gear Co.,  47 Coi-unbla Place, BrookJ-yn, New

York. In computing the maximum tax on personal servlce income for each of sald

years pet i t ioner reported 1002 of the aforestated business net prof i t  as

personal servlce income.

2. Petitioner also tinel-y ftled a New York State Unl.ncorporated Business

Tax Return for each of said years whereon he allocated a portion of his reported

buslness net profJ. t  to sources without New York State. Eor L979 $1g1427.00 was

al located to sources wlthout New York State and for 1980 $42r987.00 was al located

to sources ni thout New York State. On each return pet i t ioner noted that the

"New York Income (was) determined from books". His buslness address reported

on each return was 47 Colurnbia Place, Brooklyn, New York.

3. On Deceu.ber 10, 1982r the Audit Divlsion igsued a Statement, of Personal

Income Tax Audl.t Changes to petitioner whereon hls computed maxlmum tax on

personal servl.ce income was adjusted for each year at lssue based on the

f ollowing explanation :

ttSlnce capital is a material lncome producing factor' your
personal- servlce income ls deemed to be 307" of the net proflt from
business .  t t

4. On December 10 , Lg82, the Audlt Dlvlslon also lssued a Statement of

Unincorporated Buslness Tax Audit Changes to petitloner whereon hls claimed

allocation for each year at issue was disal-lowed based on the followlng explanatlon:
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"Since you have falled to substantlate that you have a place of
buslness outside New York, lt is determl.ned that there ls no allocatlon
allowable. Therefore, all income ls deened to be from New York
sources .  t t

5.  On Apri l  14, 1983, the Audit  DlvisLon lssued two (2) not ices of

def ic iency to pet i t l .oner and hls wlfe based on the aforestated statements of

audlt changes. One such notice asserted additional personal lncone tax of

$21796.00 ,  pena l ty  o f  $55.92  and ln te res t  o f  $778.20 ,  fo r  a  to taL  due o f

$3,630.12. The other not lce asserted addit ional unincorporated buslness tax of

$2 ,594.00 ,  pena l ty  o f  $51.88 ,  p lus  in te res t  o f  $720.32 ,  fo r  a  to ta l  due o f

$ 3 , 3 6 6  . 2 0 .

6. Although petitioner contested the adJustment made for personaL lncome

tax purposes, he offered no explanation as to why he believes he is properly

entJ.tLed to clalm the maxlmum tax rate on hLs entl.re business net profit. Hls

only argument was that his accountant advised him that the tax was correctly

computed for each year at lssue.

7. During the years at Lssue petltloner owned and operated Blrnbach Gear

Co. at the aforestated buslness address. On occasslon, when certain orders

rrere received for special gears or sprockets which he was unable to produce

with hls egulpment, he used a friendrs machlne shop in El-lzabeth, New Jerseyr

which was outfitted wlth the necessary machinery. He reciprocated by allowlng

his fr iend to use hls machlnery when the need arose. Pet l t ionerrs cl-aimed

allocatlon of business income to sources wlthout New York State relates solely

to the use of his fr iendrs New Jersey machine shop.

B. Petitioner had no ownership lnterest ln the New Jersey machlne shop.

He did not pay a rental  charge or fee for l ts use.

9. Rosanne Birnbach rtras not involved in petitlonerts unincorporated

bus lness .
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CONCLUSIONS OF LAW

A. That sectton 603-A of the Tax Law provldes a maximum tax rate on New

York personal service income. Subsect ion (b)(1) of sect ion 603-A provides that

for purposes of said sectlon the term rrNew York personal service incomett means:

t ' (A) wages salar leg'  or professional fees, and other amounte
received as compensation for personal services actually rendered, but
does not lnclude that part of the compensation derived by the taxpayer
for personal servlces rendered by hlm to a corporatlon which represente
a distrlbution of earnlngs or proflts rather than a reasonable
allowance as compensation for the personal servlces actually rendered.
In the case of a taxpayer engaged in a trade or business ln whlch
both personal services and capital are materlal income-producl.ng
factors' under regulatlons prescrlbed by the tax co'nmisslon, a
reasonable allowance as conpensatlon for the personal services
rendered by the taxpayer shall be consldered as earned income".

B, That pet l t loner has fal led to sustain his burden of proof,  lmposed

pursuant to section 689(e) of the Tax Law, to show that the percentage of hte

net profit from business for 1979 and 1980 determlned by the Audit Dlvlsl.on to

be attrlbutable to personal servlces rendered was erroneous or lmproper.

Accordingly, the adjustnent made wlth respect to personal income taxes ls

sustalned.

C. That sect ion 707(a) of the Tax Law provLdes that:

t t . . . i f  an unincorporated business ls carr ied on both wlthin and
without this state, as determlned under regulatlons of the tax co"rmlsslon,
there shal-l be allocated to thls state a faLr and equltable portion
of the excess of its unlncorporated business gross Lncome over lts
unincorporated buslness deduct ions. I f  the unincorporated buslness
has no regular place of buslness outslde thls state, al l  of  such
excess shaLl be al located to this state.r '

D. That, in general, an unincorporated buslness ls carried on at any

place either withln or without New York State where the unlncorporated business

ent i ty has a regular place of business. A regular place of business is any

bona fl.de office, factory, warehouse or other place whlch is systematlcalJ-y and

regularly used by the unincorporated business entlty in carrylng on lts buslness.

( 2 0  N Y C R R  2 O 7 , 2 ( a ) )
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E. That pet i t loner has fal . led to sustain hls burden of proof,  lmposed

pursuant, to sect,lon 689(e) of Artlcle 22 of the Tax Law, as incorporated lnto

Art lc le 23 by sect ion 722(a),  to show that he had a regular place of buslness

lrithout New York State during the years L979 and 1980. Accordlngly, petitlonerrs

ent ire net business lncome is al located to New York State.

F. That the two (2) not lces of def ic lency issued Apri l  14, 1983 wlth

respect to both personal Lncome tax and unlncorporated business tax are cancelled

insofar as they apply to Rosanne Bl.rnbach, since she was not lnvolved in the

bus lness .

G. That the petltlon of Phlllp Birnbach and Rosanne Blrnbach ls granted

to the extent provided in Concluslon of Law ttFtt, auptsr and except as ao

granted, said pet i t ion ls,  Ln al l -  other respects, denied.

H. That except as provided in Conclusion of Law "Ftt, ggpg, the two (2)

not ices of def lc iency issued Aprl l  14, 1983 are sustained together wlth such

additional interest as may be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

AUG 21 1985
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