
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Americo Service Stat ion, Inc.

for Redeterminatlon of a Deficlency or Revislon
of a Deterninatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per iod  6  /  I  /78-5  /31 /81 .

: AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Cornrnission, that he is over 18 years of age, and that on the
6th day of February, 1985, he served the withln not lce of DecisLon by cert i f ied
nai l  upon Anerlco Servlce Stat ion, Inc.,  the pet i t ioner in the wlthin
proceedLng, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Anerico Service Stat lon, Inc.
215 Saw Mll-l River Rd.
Elmsford, NY 10523

and by deposit lng same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the UnLted States PostaL
Service withln the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

said addressee ls the pet i t ioner
sald wrapper ls the last known addrees

Sworn to before me this
6th day of February, 1985.

ister oaths
pursuant to Tax Law sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

fn the l,Iatter of the Petltlon
of

Americo Service Stat lon, Inc.

fbr RedeternLnation of a DeficLency or Revlsion
of a Determl.nat{.on or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6  /  |  /78-5  l3 l l81 .

AFFIDAVIT OF II{AILING

State of New York :
s s .  3

County of Albany :

Davld Parchuck, being duLy sworn, deposes and says that he ls an enployee
of the State Tax Comnisslon, that he Ls over 18 years of age, and that on the
6th day of February, 1985, he served the withln not l .ce of Declslon by cert l f ied
mall upon Charles R. Fauselr the representative of the petitloner in the wLthln
proceeding, bI encloslng a true copy thereof Ln a securely sealed postpaid
!ilrapper addressed as follows:

Charles R. Fausel
219 l {es tches ter  Ave. ,  P .0 .  Box  1188
Portchester,  NY 10573

and by depositlng same enclosed in a postpald properly addressed wrapper Ln a
post off lce under the exclusLve care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the said addressee ls the representative
of the pet i t ioner herein and that the address set forth on sal .d wrapper Ls the
last knonn address of the representat ive of the pet i t loner.

Sworn to before me thls
6th day of February, 1985.

ster oa
sec t lon

s
7 4Ipursuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 6, 1985

Anerico Service Stat lon, Inc.
215 Saw Mil l  River Rd.
Elmsford, NY 10523

Gentlemen:

PLease take not ice of the Decision of the State 1'"1 f ,ommission enclosed
herewith.

You have now exhausted your right of review at the admlnistratLve level.
Pursuant to sect lon(s) 1138 of the Tax Lasl,  a proceedlng in eourt  to revl .ew an
adverse declsion by the State Tax Cornrnlssion may be lnstituted only under
Artlcle 78 of the Civit- Practice Law and Rules, and must be cornmenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date  o f  th ls  no t ice .

Inquirles concerning the computatton of tax due or refund allowed Ln accordance
with this declsion nay be addressed to:

NYS Dept. Taxation and FLnance
Law Bureau - Litigatlon Unlt
Bul lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Charles R. Fausel
2 1 9  W e s t c h e s t e r  A v e . ,  P . O .  B o x  l l 8 8
Por tches ter ,  NY 10573
Taxing Bureaurs Representat lve



STATE OF NEII YORK

STATE TAX COMMISSION

n the Matter of the Pet i t lon

o f

AMERICO SERVICE STATION, INC.

for Revision of a Deternlnatlon or for
of Sales and Use Taxes under Articles
of the Tax Law for the Period June l,
through l fay 31, 1981.

? o

DECISION

Refund
28 and
1978

Petltioner, Anerico Servlce Statlon, Inc. e alk/a Elnsford Brake & Clutch,

Inc.,  215 Saw l{ i l l  River Road, Elmsford, New York 10573, f l1ed a pet l t lon for

revlslon of a determination or for refund of sales and use taxea under Artlcleg

28 and 29 of the Tax Law for the perlod June 1, 1978 through May 31, 1981 (Fll-e

N o .  3 6 0 0 1 ) .

A small claims hearing was held before Arthur Johnson, Hearing Offlcer, at

the offices of the State Tax Coumlsslon, I'wo World Trade Center, New York' New

York, onl f .ay 24,1984 at 9:15 A.M. Pet i t ioner appeared by Charles R. Fausel,

C.P.A. The Audlt  Divis ion appeared by John P. D'ugan, Esq.,  (Wtl l lan Fox, Esq. l

o f  counse l ) .

ISSUE

Whether the audit procedures used by the Audit Dlvlslon in an exaninatlon

of pet i t lonerrs books and records were proper.

FINDINGS OF FACT

l .

servlce

buslness

2.

lssued a

Petl tLoner,  Anerico Service Stat lon, Inc.,  operated a Getty gasol ine

station. Petitioner dld not perform any servlce or repair work. Ihe

was soLd on approxinately June 15, 198I.

On Septenbex 22, 1981, as the result of an audlt, the Audlt Division

Noti.ce of Deternlnation and Demand for Payment of SaLes and Use Taxes
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Due against petltioner coverLng the period June I, 1978 through May 31, 1981

for  taxes  due o f  $L91126.80 ,  p lus  in te res t  o f  $2 ,442.02 ,  fo r  a  to ta l  o f

$ 2 1 , 5 6 8 . 8 2 .

3. On audit, the Audit Divlsion selected the perlod June through August,

1980 to verJ.fy taxabl-e sales reported by petttfoner. The gross sal-es reported

for thls perlod were $267r026.00. The Audit  Dlvls lon deducted the state

gasol ine tax of $151180.56 lncluded ln that amount,  as wel l  as the sales tax of

$10 '060.61 ,  to  a r r i ve  a t  taxab le  sa les  o f  $241,785.00 .  Pet i t ioner  repor ted

taxable sales of $201,2L2.00 for the same period, leaving addlt lonal taxable

sales of $40r573.00 which represented an underreport ing factor of 2O.16 percent.

The Audlt Divlsion did not enploy the foregoing procedures for any other

perlod. Instead, the error fact,or was appl-Led to taxable sal-es reported for

the audit  per iod to determlne total  unreported sales of $3821536.00 and addit ional

taxes  due thereon o f  $19r126.80 .

4. Pet i t ioner did not maintain records of receipts,  except for bank

deposlt records. Purchase lnvolces were not avallabl-e for examlnatl.on except

for the period Januaryr 1981 through May 31, 1981.

5. At a pre-hearing conference held on october 20t L972, the Audlt

Dlvision agreed to recompute taxable sales uslng actual gal-l-ons of gasollne

purchased. The purchases were obtained from pet i t ionerrs suppl ier (Getty 011-).

The average selling price of gasollne for each perlod under audit was appll-ed

to the gal lons purchased to determine gross sales of $2,252rOgL.00. After

excluding the state gasollne tax and the saLes tax, the taxable sales amounted

to  $1 ,990,  f36 .00  as  compared to  repor ted  taxab le  sa les  o f  $11809,058.00 '  fo r  a
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d l f fe rence o f  g181,078.00 .  The add l t lona l  taxes  due were  rev ised to  $9r053.901.

6. Petltloner argued that the audit methods used by the Audit Dlvision

were lmproper in that all the available books and records were not util ized ln

determlning the llabillty.

Petitloner offered no evldence to establish that the results of the

audit were in any way erroneous.

CONCLUSIONS OF LAW

A. That sectlon 1t38(a) of the Tax Law provldes that rrif a return when

fil-ed ls incorrect or insufflcient, the amount of tax due shall be determined

by the tax commlssion from such lnfornatlon as may be availabLe" and authorlzee

where necessary, an estimate of tax due rron the basis of external indLcesrr

lncludlng purchases.

Although there le statutory authority for the use of a.test perl-od to

determine the amount of tax due, resort to this method of computlng tax L1ab11tty

must be founded upon an insufficLency of record keeplng which make it virtual-ly

lnposslble to verify taxable sales recelpts and conduct a complete audlt

( l t  t t "r  rr  cnartatr ,  ,  65 A.D.zd 44).

B. That petltioner maintained inadequate and incomplete books and records

(Findlng of Fact t'4tt). Moreover, the analysls of gasoline sales for the perlod

June through August, 1980 dtsclosed a substantial underreportlng of taxable

sal-es whLch further establ-lshed the unrellabillty of petitLonerrs books and

records. Because of pet i t ionerrs inadequate record keeping, the Audit  Dlvls lonts

I The scheduLe recomputing the taxable sales (E:(hibit G) showed a revised
llablllty of $1LrL59.20. However, there lras an error ln the computation
for the period ending November 30r 1979 which overstated addltlonal taxable
s a L e s  b y  $ 4 2 , 1 0 6 . 0 0 .
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use o f  a

liab1lity

of Sakran v. State Tax Conrmlssiort ,  T3 A.D.zd 989; Matter of  Chartair '  Inc.

supra) .

If the audit method was reasonable, the burden then rests upon the

taxpayer to demonstrate by clear and convlncing evidence that the nethod of

audit or the amount of tax assessed rras erroneous (t"lagter .f S"rface fine

Operators Fraternal OrganizatLon v. Tu1ly,  85 A.D.2d 858).  Pet i t loner has

falled to overcone thls burden of showing error.

C. That the pet i t lon of Amerlcors Servlce Stat lon, Inc. ls granted to the

extent that the taxes due are reduced to $91053.90. In al l  other respects the

Notj.ce of Determination and Denand for Payment of Sales and Use Taxes Due

test perlod and uarkup audit as a basis for deternlning petltlonerrs

rdas proper ln accordance with section 1138(a) of the Tax Law (Matter

lssued September 22, 1981 is sustained.

DATED: Albany, New York

FEB O 6 i9B5
STATE TN( COMMISSION

ISSIONER
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