
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Al l ied Paper Products Co.

for Redetermination of a Deficiency or Revision
of a Determinat ion or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6  /  I  /75-5  /31  178.

AFFIDAVIT OF }'AILING

State of New York :
s s . :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnisslon, that he ls over 18 years of age, and that on the
6th day of February, 1985, he served the wlthin not lce of Declsion by cert l . fLed
mall  upon Al l led Paper Products Co.,  the pet i t ioner in the withln proceeding'
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Al l ied Paper Products Co.
99  L innet  S t .
Bayonne, NJ 07002

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further
herein and that the address
of  the  pe tL t ioner .

Sworn to before nne this
6th day of February, f985.

says that the sald addressee is the pet i t ioner
set forch on said lrrapper ls the last known address

t e r  oa ths
sec t ion  174pursuant

to adm



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt ion
of

Al l ied Paper Products Co.

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Sal-es & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
PerLod 6  /  I  175-5 /31  178.

AFFIDAVIT OF UAILING

State of New York :
8 S .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Coumission, that he is over 18 years of age, and that on the
6th day of February, 1985, he served the withln not ice of DecLsion by cert l f led
nal l  upon Michael J.  MelLar the representat ive of the pet i t loner in the withln
proceedlng, bY enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as follows:

Michael J. Mella
L2-45 River Rd.
Fair lawn, NJ 07410

and by deposlting same enclosed ln a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the representative
of the petitloner herein and that the address set forth on saLd ltraPper ls the
last knolrn address of the representat ive of the pet i t loner.

Sworn to before me this
6th day of February, 1985.

pursuant to Tax Law section I74
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February 6, 1985

Al l led Paper Products Co.
99  L innet  S t .
Bayonne, NJ 07002

Gentlemen:

Please take not ice of the Decision of the State Tax Conmlsslon enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng in court  to reviel t  an
adverse decisLon by the State Tax Connission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rulesr and must be comtenced ln the
Supreme Court of the State of New York, Albany Countye within 4 nonths fron the
date  o f  th is  no t ice .

Inqulries concernlng the conputation of tax due or refund allowed ln accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t lgat ion Unit
Bul lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly 1roursr

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Michael J.  Mel la
12-45 River Rd.
Fair lawn, NJ 07410
Taxing Bureaut s Representative



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

ALLIED PAPER PRODUCTS CO.

for Revlsion of a Determination or for
of Sales and Use Taxes under Artlcles
29 of the Tax Law for the Period June
Through l{ay 31 , 1978.

DECISION

Refund
28 and
I ,  r975

assessment premised upon petitionerrs fallure to oPen

the Audlt Division for audit nay be sustalned.

FINDINGS OF FACT

Peti t j .oner,  Al l ied Paper Products Co.,  99 Llnnet Street,  Bayonne, New

Jersey 07OO2, filed a petltlon for revl.sion of a determination or for refund of

sal-es and use taxes under Articl-es 28 and 29 of the Tax Law for the perlod

June I  ,  L975 through May 31, 1978 (Fl le No. 27750).

A fornal- hearlng was held before Dennis M. Galllher, Hearl-ng Officer'

the offices of the State Tax Cornmisslon, Tbo WorLd Trade Center' New York,

York, on January 9, 1984 at 2:30 P.M. nl th aL1 br iefs to be subnlt ted by

ApriJ. 23, 1984. Petitioner appeared by Michael J. MelJ-a, Esq. The Audlt

Divislon appeared by John P. Drrgan, Esq. (Thonas Sacca, Esq.e of counseL).

ISSUE

at

New

Whether an estimated

its books and records to

l. On June 20, L979, the Audit Dfvl.sion lssued to petltioner' Al-lled

Paper Products Co. (rrALLiedrr), a Notice of Determination and Demand For Payment

of Sales and Use Taxes Due for the perlods ended August 31, 1975 through

l lay 31, 1978 in the aggregate amount of $120,000.00, plus penalty and Lnterest.
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2. The above not ice ref lected tax due ln the amount of $10'000.00 for

each of the quarterly periods at issue and provided the followlng explanation

for the issuance of the assesaments

"[s]ince you have not subml-tted your records for audlt as
requlred by section IL42 of the Tax Law, the foLl-owing taxes are
determined to be due in accordance wlth the Tax Law, and is (sic)
based upon avallable records and lnformatlonrr.

3.  PetLt loner is a New Jersey corporat ion located at 99 Linnet Street '

Bayonne, New Jerseyr and ls engaged ln the business of sel-ling paper products,

including paper plates, napkins, etc.

4. On May 7r L979, the Audlt Dlvislon asslgned auditor Jack Weiner to

perforn an audit of petltlonerfs books and records. On the same date, Mr. WeLner

telephoned petltioner to make an appointment to coilrnence the auditr but was

advised by petitloner that an audit of lts books and records would not be aLlowed.

5. On June 4, L979, a let ter was sent to pet l t ionerrs representat ive

asserting that petitloner had made sales ln New York State and had flled sales

and use tax returns and thus was prbperly subJect to audit. Included with thls

letter !ilaa a consent to extend the statutory period of llnltatlon on assessment

for the guarters ln lssue, together wlth the advlce that if the consent was not

sLgned and returned before June 20r 1979 an assessment agalnst petitioner would

be issued. Pet i t ionerts representat ive responded in a let ter dated June 19,

L979, stating that slnce petitloner had filed returns showLng no tax due, the

onJ.y assessment against petitioner could be an assessment showlng no tax due.

The consent with respect to the statute of limitations rilas not returned by

pet i t ioner (or i ts representat ive).

6. Mr. Welner dlscussed the situatlon with his supervisors and was

advlsed to issue an estimated assessment against petitLoner in the anount of
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$10,000.00 for each of the quarters durlng the perLod in quest lon, plus penalty

and interest. Such assessment was issued and is the aasessment at issue ln

this proceeding.

7. Mr. Weiner test i f led that the $10r000.00 per quarter aasessment

was rrsimply the amount his superiors instructed hLn to assess per quarter, was

not based on an exanlnatlon of petitionerfs books and records or any other

lnformatlon and was issued to forestall the statutory period to assess.rf He

test i f ied that he had personal ly visLted pet i t ionerrs buslness premises and

had been refused access to pet i t lonerfs books and records. No attempt l tas

made to subpoena pet i t ionerts records.

8. l,Ir. Weiner testlfled that he had no personaL knowledge of any sales or

dellveries of products made by petitioner Ln New York State, but that a Vendee

Information Sheet given to Mr. Welner lndlcated sal-es were made by petltioner

to another entity, Maglc Pan, Inc., ln New York State. Thls information sheet

stemed from a review of Magic Pan, Inc.fs purchase invoices during the course

of an audlt of that entityr which involces allegedly reflected purchases of

pet i t ionerrs goods by Magic Pan, Inc. Thls sheet is dated Aprl l  7,  L979, l lsts

Magic Pan, Inc. 50 Francieco Street, San Francl-sco, CalLfornia ae vendee, lists

petltloner as vendor, and contalns the followlng statement under the heading

rrRemarkslt:

"Numerous sales lnvolces (slc) lndicates deliveries nade by
vendorrs truck and salesman, to Maglc Pan Restaurants in N.Y.C.rr .

This docunent bears the signature D.J. RejoJ-k as examlner.

9. No purchase lnvolces as described above were provided or offered in

evidence.

10. A one page document, written Ln pencil and unsigned but bearing the

lnltlaLs 'rPKCrr and the date "7 fL2/19" r lros offered ln evidence by the Audlt
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Divieion. This document was titled "Sales Fron Allled Paper Products To Maglc

Pan Inc. San Franclsco 7 177-2/78n. I t  ref lects three columns, with the

respective headingg ttlnvoice Daterr, rrlnvolce ll", and rrlnvoLce Amountrr, under

whlch are listed twenty different dates, numbers and amounts. The colunn

entitl-ed rrlnvoice Amountrr is sunmed to the total amount of $51038.20.

11. 0n or about Apri l  23, L97L, pet l t loner ! f ,as lssued a vendor ldent i f lcat ion

nunber (NY-7387658) by the Audlt Division although petitioner never sought such

a number or flled for a certificate of authority to become registered

in the State of New York. The Audit DLvislon issued this Ldentification number

after All-ied remitted to the State of New York a check for sales taxes ALLied

had col lected sometime in early L97L.

12. Sales and Use Tax Returns for the quartet 6/L/75 through 8/3L175 and,

for the annual per lods 6/L/75 through 5l3I/76 and 6/L/76 through 5l3L/77,

respect i .vely,  were f l led by pet i t ioner ref lect lng zeros in al l  categories

including sales, taxabJ-e sales and sales tax due.

13. Petitioner asserts it nade no sales or del-iverles of lts products Ln

New York State, does not do buslness in New York State, owes no sales or use

tax to New York State and thus is not subject to an audit of lts books and

records by New York State.

L4. There was no testlmony or other evidence produced by petitloner at the

heari .ng. Pet i t lonerts Perfected Pet i t lon provldes, in part '  as fol l -ows:

ttd) Petitioner does not do business ln the State of New York
and any goods shipped to New York are shipped by carrier.

e) ResponslbiJ-lty for any taxes due the State of New York
resulting from any business done by the petitLoner wlth New York
customers would be a use tax payabl-e by customers and not collectlble
or  payab le  by  the  pe t i t ioner . r r .
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CONCLUSIONS OF LAW

A. That sect ion 1101(b)(8)(1)(A) of the Tax Law provides that the term

I 'vendorrr  lncludes t t . . . (a) person naking sales of tangibl-e personal propert l . . . ,

the receipts from whlch are taxed by.. .  (Art ic l -e 28 of the Tax Law)".

Sect lon 1131(1) of the Tax Law def ines "(p)ersons required to coLLect taxr l

and ttperson requlred to collect any tax Lmposed by (artlcle 28)" to lnclude

every vendor of tangible personal property or servlces. FlnaLlfr section

1101(b)(5) of the Tax Law def ines a sale as any transfer of t l t l -e or possession'

or both, of tangible personal- property for a consLderatlon [see 20 NYCRR

s26 .1 (a )  ( t )  l .

B.  That  20  NYCRR 526. fO(a) (1 ) (1 i )  p rov ldes ,  ln  par t ,  as  fo l lows:

fr[a] vendor shal-l be deemed to be maklng sales of tangibJ-e
personal property in the State if he regularl-y Fakes
dellverLes Lnto the State other than by conmon carrler or
malL or regularLy engages in the serviclng of property in
the State.

Exanple 5: A company ln Ohlo makes weekly dellveries of
business forms in leased trucks to lts customers
in New York. The forms were ordered through
the rnail or over the telephone. The conpany is
deemed to be a vendor naking sales of tangible
personal property in New York.t' [E also 20
NYCRR S26.10(e) (2) (Example "4") I  .

C. That there existed a sufficient basls for the Audlt Dlvlslon to have

sought to conduct an audit  of  pet i t ionerrs books and records. Pet i t ioner '  on

at least one occasion, renitted sales tax to the State of New York (see

Flnding of Fact rrl0rr) and, as a resul-t thereof , was registered as

a vendor, albeit by the Audit Divislon rather than on lts own requeat or

inltiative. Petitioner flled sales tax returns for a portion of the period
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I

at lssue'. Furthermorer there is the Vendee Infornatlon Sheet lrlth lts reference

to New York City del-iverLes by petitlonerrs truck and salesman (see Findlng of

Fact rr8r) .  Final lYr and slgnl f icant lye the pet l t ion asserts that rr [p]et i t ioner

does not do business in the State of New York and any goods shLpped to New York

are shipped by carr ler" ("*.  Findlng of Factt t13";  emphasLs suppl led).

Petl.tioner admits thereby the sale of goods to New York customers but alleges

shipment by (conmon) carrier. Given the above evidence, l-t was reasonable for

the Audit Division to have raised the l-ssue of whether petitioner was a vendor

subject to tax and to have sought to audit petltlonerfs books and records for

the purpose of so determinlng.

D. That in the face of a vendorfs refusal to subnit to audlt or supply

lnfornation, resort to external lndices is permissable in arriving at and issulng

an est lmated assessment [Tax Law S1138(a),  Matter of  George Korba v. New York

state Tax conn.,  et .  a1.,  84 A.D. 2d 6551. However,  the lnstant assessment was

not based upon resort  to any rrexternal lndicestr  of  pet i t lonerrs sales in New

York or elsewhere (such as a proJectlon of tax due on the Magic Pan' Inc.

invoices, thlrd party infornation regarding other New York purchasers of peti-

t ionerrs products, etc.) .  The audltorrs test imony supports this conclusion and

lndicates, moreover, that the assessment was issued to forestall the statute

of l ln l tat ions on assessment [see Finding of Fact rrTrr] .  Iseuance of an assess-

I'  
Contrary to pet l t ionerfs assert ion (see Flnding of Fact t t5t t) ,  returns f l led

by petitioner showJ.ng only zeros does not preclude an assessment other than
one reflectlng no tax due. In fact, where a return is not flled' or is fll-ed
but ls incorrect or insufficlent, the amount of tax due may be determined and
assessed based on avaLlabl-e lnformatlon, lncludlng estimates utllizing external
ind ices  [Tax  Law $1138(a) ] .
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ment sole1-y because of the lmpending expiration of the statute of l-lnitations

ls not vaLid and must be cancel-l-ed [Matter of C.A.L. Restaurant' Tne. d/bla

The Other End, State Tax Conm., September 2L, 1984; citing Brown v. New York

Sta te  Tax  Comiss ion ,  199 Misc .  349,  a t f td  279 A.D.  837,  a f f td  304 N.Y.  6511.

E. That the petl"tion of Allled Paper Products Co. ie hereby granted.

DATED: AJ-bany, New York STATE TAX COMMISSION

FEB O 6 1985
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