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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Adlrondack SteeL Cast lng Co.,  Inc.

for RedeterminatLon of a Deflciency or Revision
of a Determination or Refund of Sal-es & Use Tax
under Artlcl-e 28 & 29 of the Tax Law for the
Per lod  6  /  L  /78-21  28  /  8 r .

AFFIDAVIT OF MAILING

ln a postpald properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the said addressee is the petitioner
forth on said nrapper ls the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck, bel-ng dul-y sworn, deposes and says that he ls an empLoyee
of the State 14s Qpmrnlsslon, that he is over 18 years of age, and that on the
Bth day of May, 1985, he served the within notlce of Declelon by certlfLed nall
upon Adlrondack Steel CastLng Co.,  Inc.r  the pet i t ioner in the wlthln
proceeding, by enclosLng a true copy thereof ln a securely seal-ed postPald
wrapper addressed as folLows:

Adirondack Steel-  Cast ing Co.,  Inc.
Shaker Rd.
Watervllet, NY 12L89

and by depositLng same enclosed
post office under the exclusive
Service wlthin the State of New

That deponent further says
hereLn and that the address set
of the pet i t loner.

Sworn to before me this
8th day of ! lay, 1985.

Authorized to ister oat
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the ltratter of the Petltlon
o f

Adirondack Steel Cast ing Co.,  Inc.

for Redeternlnation of a Defi.ciency or Revislon
of a Determination or Refund of Sales & Use Tax
under ArtlcLe 28 & 29 of the Tax Law for the
Period 6 |  I  /78-21 28 |  81.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Cormlssion, that he is over 18 years of ager and that on the
8th day of May, 1985, he served the within notlce of Decision by certlfled nall
upon Edward L. Wilklnson, the representative of the petltioner ln the wlthin
proceeding, by enclosing a true copy thereof in a securely seal-ed postpaid
wrapper addressed as foll-ows:

Edward L. WllkLnson
41 Market St.
Amsterdam, NY 12010

and by depositing same enclosed in a postpald properly addressed wrapper in a
post offLce under the excl-usive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the rePresentatLve
of the petitloner herein and that the addresa set forth on sald ltraPPer is the
last known address of the representative of the petitioner.

Sworn to before me this
8th day of May, 1985.

ster oat
pursuant to Tax Law sectlon 1,74
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S T A T E  T A X  C O M M I S S I O N
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May 8' 1985

Adirondack Steel-  Cast ing Co.,  Inc.
Shaker Rd.
Watervl-iet, NY L2I89

Gentlemen:

Please take notice of the Decision of the State Tax Cornmlsslon enclosed
herewith.

You have now exhausted your right of review at the admlnlstrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceedl.ng in court to review a:r
adverse decl-sion by the State 1s:( Qqmmisslon nay be lnstltuted only under
Arttcle 78 of the ClvLl Practice Law and Rules, and nust be commenced in the
Supreme Court of the State of New York, AJ-bany County, withln 4 months from the
date of thls not ice.

Inqulries concerning the computatlon of tax due or refund aLlowed in accordance
vdth this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgation Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: PetLt l .onerts Representat lve
Edward L. Wilkinson
41 Market St.
Ansterdam' NY 12010
Taxing Bureaurs Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

ADIRONDACK STEEL CASTING C0., INC.

for Revlsion of a Deternination or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the PerLod June 1, 1978
through February 28, 1981.

Whether pet i t ionerrs tax

f lxed when pet l t ioner f l led a

together with payurent of the

due thereon.

DECISION

liablllty for the captioned period was irrevocably

signed Statement of Proposed Audtt Adjustment

addLtlonal amount of taxes and interest cl-almed

Peti t ioner,  Adirondack Steel Cast ing Co.,  Inc.r  Shaker Road, I , Iatervl iet ,

New York 12189, f i led a pet l t ion for revl ,s ion of a determinat ion or for refund

of sales and use taxes under Articlee 28 and 29 of. the Tax Law for the period

June 1 , 1978 through February 28, 1981 (Ftt-e No. 402L7).

A fornal hearing was held before Dennis M. Gallther, Hearing Officer, at

the offLces of the State Tax Connisslon, Bul lding /19, State Off ice Campus,

Albany, New York on I" larch 14, 1984 at 1:15 P.M.r with al l  br lefs to be f l l -ed by

June 15, 1984. PetitLoner appeared at the hearing by Edward L. lJilkinson'

Esq.,  and on l ts br ief  by Thonas E. Sise, Esq. The Audit  DivLsLon appeared by

John P. Dugan, Esq. (Janes Del la Porta, Esq. r  of  counsel) .

ISSUE

1 .

o f

FINDINGS OF FACT

During l-ate 1981 and early 1982, the Audlt Division conducted a field

the books and records of petitloner, Adlrondack Steel Casting Co. 'audit



-2 -

Inc. (rrAdirondack"), the resul-t of which was that certain sales and use

l iabl l i t ies nere found to exist  for the quarter ly per iods ended May 31,

through February 28, 1981.

2, Fol lowing the audit ,  pet i t ionerts accountants and the Audit  Divis ionrs

auditors met in conferences to discuss the results of the audit .  Thereafter,  a

Statement of Proposed Audit Adjustment dated Aprll 14, 1982 was deLlvered to

petLt ioner.  This Statement ref lected addLt ional sales and use taxes due ln the

aggregate amount of $8,265.94 (with the amounts due or overpald for each of the

quarterly perlods ended May 3f, 1978 through February 28, 1981 tndtvldual-J-y

spec i f ied  thereon) ,  p lus  in te res t  o f  $11821.00 ,  fo r  a  to ta l -  amount  due o f

$10,086.94. The cover let ter sent to pet i t loner with the Statement of Proposed

Audit Adjustment provided as follows:

ItEncl-osed is the Itstatement of Proposed Audit AdJustnentsrf
(DO-1608) showing addit ional Sales and Use Tax due of $8'265.94.

Al-1 schedules are also encl-osed for your review.

Please folLow the instruct ions on the DO-1608. EssentLal ly '
it allows you 30 days to revlew the audlt results and decide
whether you agree or disagree.

The addltional Sales and Use Tax due is subJect to simple
ln te res t .

Please contact me l f  you have any questLons.rt

3. The aforementioned Statement of Proposed Audlt AdJusturent listed on

its face the three followlng alternative courses of actlon open to petitloner:

"a) This Statement of Proposed Audlt Adjustment is based on the
information lndicated by the box checked above (audit of
records). If you AGREE with thls statement sign one copy
of this adjustment and return lt to thls office within 30
days. Unless a fu1l remlttance accompanies this form wilthln
30 days of the statement date above, penalty and/or interest
will continue to accrue on the unpaid balance of tax due.

tax

1 9 7 8
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b) If you DISAGREE with this statement, return one copy of this
ad5ustnffi a precise expl-anation of your arsagreement
to thls off ice within 30 days.

c) Fal- lure to ei ther agree or disagree to this Statement of
Proposed Audlt AdJustnent wlthin 30 days w111 result ln the
issuance of a Notice of Determlnation for Sales and Use Taxes
Due. t t

The Statement further provfded, dlrectly above the signature box, as follows:

t'The Tax Law provldes that a taxpayer Ls entitled to have tax
due flnally and irrevocably flxed by f1L1ng a signed consent
with the State Tax Cornrnission. Such consent, subject to approval
of the State Tax Conmisslon, walves the ninety (90) day perlod
for fixing tax due but does not waive the taxpayerrs right to
apply for a credit or refund within the time linit set forth
in the statue (sl-c) . "

4. Petitloner complied wtth the provlsions of the flrst l-isted alternatLve

(Flnding of Fact "3-a") by returning a copy of the Statement of Proposed Audlt

Adjustnent,  s igned by pet i t ionerrs chlef accountant,  Ernest D. RiberdYr and

dated AprlL 22, L982, together l r l th a check ln the noted amount due of $101086.94.

5. The Audit  Divls lon thereafter issued to pet l t ioner a Not ice of Deter-

mlnation and Demand for Paynent of Sales and Use Taxes Due, dated June 4' 1982,

assessing addlt lonal-  sales and use taxes due in the aggregate amount of $4rL97,54,

plus interest. Taxes due or overpaid for each of the quarterly periods ended

August 31, 1978 through Februaty 28, 1981 were specif led on this NotLce, whlch

pertained to the audit  per iod at issue herein (1.e. the quarter ly perLods ended

May 31 ,  1978 through February 28, 1981).

6. The addit ional tax assessed vla the Not l-ce of Deterninat lon ($4,197.54)

was tax reflected on three audlt workpaper schedules referred to as schedules

rrlfr, frJtr 
"116 

"11".1 According to testlnony by Sheldon Lippman, who together

with John l{azzax1.eLl-o conducted the audlt of petitloner' the addltional- anount

I th. three partlcular workpaper schedules were not offered Ln evidence.
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assessed was omltted from the Statement of Proposed Audit AdJustment under

clrcumstances as fol lows:

"[ t ]he assembling of the dol lars of tax due on the proposed
audit adjustment schedule was nade by Mr. l{azzarLello. In
assenbl lng those total  dol lars,  he lef t  of f  the total  for
schedules I, J and K. These schedules that were not listed
were discovered upon our final-izing our paperwork ln the office
for f inal  c loslng out of the case.fr .

Thls discovery was made after paynent had been recelved fron petltLoner Ln the

amount reflected on the Statement of Proposed Audit AdJustrnent.

7. Petitioner asserts that signlng and ftllng the Statement of Proposed

Audlt AdJustnent, together with remittance of the tax and Lnterest refLected as

due thereon, i rrevocabl-y f ixed pet i t ionerrs tax l iabi l - t ty,  that pet l t ioner ls

entitled to rely on such action as flnalizlng lts llablllty for the period at

issue and thus the subsequent Notice of Determination should be disnissed.

8. The Audl-t Division assertsr by contrast, that the matter lnvolves a

mlstake whereby the additlonal- tax indlcated on three audit workpapers rtas

lnadvertantly excluded frorn the Stateuent of Proposed Audit AdJuetmentr and

further maintains that the Statement of Proposed Audit AdJustnent is not an

agreement entered into between petitioner and the State Tax ConmlssLon.

CONCLUSIONS OF LAW

A. That subdivl-sion (c) of sectlon 1138 of the Tax Law provides as

fol lows:

t t [a]  person 1lable for col- lect ion or payment of tax (whether

or not a determl-nation assessing a tax pursuant to subdlvision
(a) of this sect l -on has been issued) shal l  be entLt l -ed to have
a tax due finally and irrevocably fixed prlor to the nlnety-day
period referred to ln subdivls ion (a) of this sect ion, by f i l lng
with the tax conmlsslon a slgned statement in wrLtlngr in such
form as the tax cormission shal1 prescribe, consentLng thereto.rt.

B. That the language contained on the face of the Statement of Proposed

Audit Adjustnent directly above the slgnature box (see Findlng of Fact t'3tt) is
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essential-ly the same language of consent as is contained in Tax Law sectLon

1138(c).  AccordLngly,  such Statement is [al though not label l -ed a rrConsent to

Flxing of Tax Not PrevLously DetermLned and Assessed" (Form ST-580) ], in the

context presented, a consent document within the purview of Tax Law section

1 138 (c )  .

C. Petltioner complied with the instructLons on the Statementr tinely

remltted the amount claimed as due thereon and thus consented to the liablllty

refl-ected on the face of the consent. However, the 1-anguage on the face of the

consent document clearly states that it ls ttsubject to approvaltt, and the

ConvmLssion has held that such eonsents are "...subJect to review for g.ny

error."  (Marter of Idr is Sarl  dlb/a Corner Luncheonette, State Tax Coun.,

September 9, 1983).  Here, upon review in closlng the case, the descrlbed error

was dl-scovered and the petitloner was notlfied thereof withln a reagonable

period of time. Accordingly, the consent dld not serve to preclude the Audit

Dlvlsion from assessing the amounts erroneously onltted therefrom.

D. That the pet i t ion of Adirondack Steel Cast lng Co.,  Inc. is hereby

denled and the Not lce of DetermLnation dated June 4, 1982 ls sustalned.

DATED: Al-bany' New York

MAY 0 81985
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