
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon
o f

Adassa Meat Corp. and
Abdel Mustafa & Ahmed Mustafa, Officers

for Redetermination of a Deficiency or Revision
of a Determlnation or Refund of Sales & Use Tax
under Articl-e 28 e 29 of the Tax Law for the
P e r l " o d  I 2 l L l 7 9  -  2 1 2 8 / 8 3 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 3

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he ls over 18 years of age, and that on the
22nd, day of October,  1985, he served the within not lce of Declslon by cert i f led
mail upon Adassa Meat Corp. and Abdel- Mustafa & Ahned Mustafa, Officers, the
petitloners in the wlthin proceedl"ng, by enelosing a true copy thereof in a
securel-y sealed postpaid wrapper addressed as fol lows:

Adassa Meat Corp. and
Abdel Mustafa & Ahned Mustafa, Off icers
5402 Snyder Ave.
Brooklyn, NY LI225

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusl-ve care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addreasee is the petltioner
herein and that the address set forth on said wrapper ls the last known address
of the pet i t ioner.

Sworn to before me thts
22nd, day of Oct,ober,  1985. "t' , n,/ ,2.,

Authorl-zed t.o
pursuant to Tax Ll'aw
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STATE TAX COMMISSION

In the Matter of the Pet l t lon
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Adassa Meat Corp. and
Abdel Mustafa & Ahned Mustafa, Off lcers

for Redetermination of a Defl"clency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
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and by deposlting
post off ice under
Service within the

That deponent
of the pet i t loner
last known address

AFFIDAVIT OF MAILING

Stat,e of New York :
s s .  :

County of Albany :

Davtd Parchuck, being duly sworn, deposes and says that he l-s an employee
of the State 1"* Qsmmi.ssl-on, that he is over 18 years of age, and that on the
22nd day of October,  1985, he served the within not lce of Decislon by cert l . f ied
nal-J- upon Melvin L. Greenwald, the representative of the petltloner in the
withln proceedlng, by enclosing a true copy thereof in a securely sealed
postpald wrapper addressed as follows:

Melvin L. Greenwald
401 Broadway
New York, NY 10013

same enclosed in a postpaid properly addressed wrapper in a
the excluslve care and custody of the United States Postal

State of New York.

further says that the sald addressee ls the rePresentative
hereln and that the address set forth on said wrapper is the

of the representat ive of the pet l t ioner.

Sworn to before me thls
22nd,  day of  October,  1985.

thorfzed to nlster oat
pursuant to Tax sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E ! i l  Y O R K  t 2 2 2 7

October  22 ,  1985

Adassa Meat Corp. and
Abdel- Mustafa & Ahned Mustafar 0fficers
5402 Snyder Ave.
Brooklyn, NY I I225

Gentlemen:

Pl-ease take not ice of the Decislon of the State Tax Comnlsslon enclosed
herewith.

You have now exhausted your right of review at the adninistrative l-evel-.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng in court  to revl"ew an
adverse decision by the State Tax Commisslon may be instltuted only under
Article 78 of the Civil Practice Law and Ru1es, and must be co'nmenced ln the
Supreme Court of the State of New York, Albany Countlr wlthin 4 months from the
date of thls not ice.

Inquiries concerning the conputation of tax due or refund allowed ln accordance
with thls decislon may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litlgation Unit
Buildlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Melvin L. Greenwald
401 Broadway
New York, NY 10013
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

ADASSA MEAT CORP. and
ABDEL MUSTAFA and AHMED MUSTAFA, as Officers

for Revlsion of a DetermLnation or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period December 1, L979
through February 28, f983.

DECISION

Petitioners, Adassa Meat Corp. and Abdel Mustafa and Atrned Mustafa, as

off icers, 905 FrankLin Avenue, Brookl-yn, New York 1L225, f l l -ed a petLt lon for

revislon of a determination or for refund of sales and use taxes under Artl"cles

28 and 29 of the Tax Law for the perlod December 1, 1979 through February 28,

1983 (Fi le Nos .  49487 and 49488).

A hearlng was commenced before Dorl,s E. Steinhardt, Hearing Offlcer, at

the offlces of the State Tax Corrrnission, Two World Trade Center, New York' New

York, on December L2, 1984 at 1:15 P.M. and cont inued to concluslon on AprLl  1,

1985 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  subml t ted  by  June 3 ,  1985.  Pet i t l "oners

appeared by Mel-vin L. Greenwald, Esq. The Audit Dlvision appeared by John P.

Dugan,  Esq.  ( I rw in  Levy ,  8"g . ,  o f  counse l ) .

Petitionerst representatlve subsequently instltuted an actl-on ln the

Supreme Court, Klngs County, to vacate a warrant of the State Tax Conrmission

agalnst I' lohanmed A. Mustafa. Thls actlon nas discontlnued by agreement of

pet i t ionerst representat ive and the Attorney General  of  the State of New York,

and the hearing before the Tax Comml-ssion reopened to conslder the ldentity of

the corporate shareholders and officers. Accordlngly, the hearing was reopened

and he ld  on  Ju ly  8 ,  1985 a t  1 :15  P.M. ,  wLth  a l l  b r ie fs  to  be  subn l t ted  by



August 26, 1985. Pet i t ioners again

Audlt Dlvislon appeared by John P.

counsel-) .
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appeared by Melvin L.

Dugan, Esq. (Patr ic la

Greenwald, Esq. The

L.  Brunbaugh,  Esq. ,  o f

ISSUES

I. Wtrether a default should be issued against the Audit Divislon

fallure to flle an ansrdering pleading wlthin the time perlod prescribed

Rules of Practlce and Procedure.

II. Whether the Notice and Demand for Paynent of Sales and Use Taxes Due

issued agalnst Mohamned Ahned Mustafa should be anended and relssued against

Ahmed Mustafa.

III. Whether the Audlt Dlvislon properly relied upon external- lndexes, ln

partlcular purchase information from a supplier and the resuLts of a prior

audlt, to verify the sales and use tax returns flled by Adassa Meat Corp.

IV. Whether the fallure of Adassa Meat Corp. to timely remlt the proper

amount of saLes tax rdas due to reasonable cause and not to wlLlful neglect.

FINDINGS OF FACT

1. On June 20, 1983, the Audit  Divls lon issued to pet i t ioner Adassa Meat

Corp. (t'Adassatt) a Notice of Determinatlon and Demand for Pa;rurent of Sales and

Use Taxes Due, assessJ,ng sales and use taxes under Art.l-cles 28 and 29 of the

Tax Law for the period December 1, 1979 through February 28,1983 ln the

prlncipal amount of $321 r2L2.26, plus interest and a del inquency penalty

pursuant  to  sec t ion  1145(a) (1 ) (1 ) .  0n  June 20 ,  1983,  the  Aud i t  D iv ls lon  lssued

to petitloner Abdel Mustafa under the name "Joe Mustafa" a Notlce and Demand for

Payment of Sales and Use Taxes Due, assessing saLes tax for the perlod December 1,

1979 through February 28, 1983 ln the amount of $32f,212.26, pJ-us interest and

penaltles. On June 20, 1983, the Audit Division issued to Mohamed Abdel Mustafa

for l te

by the
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a Notlce and Demand for Paynent of Sales and Use Taxes Due, assesslng tax,

interest and penalty agalnst hln for the same taxabl-e perlod and ln an

ldent lcal  amount.  Each Notice and Demand stated, in pert lnent part :

t tYou are personal ly l lable as off icer of Adassa Meat Corp. under
Sect lons  1131(1)  and 1133 o f  the  Tax  Law fo r  the . . . taxes  de tegmlned
to be due in accordance wlth Sect ion f138(a) of the Tax Law.rr '

2. At the hearlng convened on April 1, 1985, counsel to the Audlt Dl-vision

conceded that petl-tloners Adassa Meat Corp., Abdel- Mustafa and Ahmed Dlustafa

al l  f t led pet i t lons ln a t lmely fashlon.

3. Adassa, a New York corporat l"on organized ln 1973' operates a supermarket

in Brooklyn, New York. Its maLn suppller is Key Food Stores Cooperative' Inc.

("Key Food"). The sole shareholders and offlcers are Abdel (also known as Joe)

Mustafa and his brother, Atmed Mahnoud Mustafa. Mohammed (also known as l"tike)

Ahned Mustafa is the son of Ahned Mustafa. Moharnmed performed general dutles

at the supermarket, lncluding the supervlslon of personnel-' on a part-time

basls pr ior to June, 1981 and on a ful l - - t ine basis thereafter.

4. In November, 1982, the Audit Divlslon comenced an examlnatlon of

Adassats records and operat ions. Adassa was lnformed of the audit  by let ter

and was requested to assembLe all necessary documents, includlng ledgers,

journalsr bank statements, purchase invoices and cash register tapes; however,

Adassa made avail-abl-e to the auditor only a liurited number of documents: bank

statements, the federal corporation income tax return for 1980 and several

dozen purchase invoices. Adassars sales as reported in l ts 1980 federal  return

Insofar as the notLces and demands were ln conpll"ance with sectlon 1138(a)
and the corporate off icers raised no object lon to the issuance of not lcee
and demands rather than notices of determlnatlon and demands, each of the
documents lssued wil-l- be considered a Notice of Deterninatlon and Demand
for Payment of Sales and Use Taxes Due.
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exceeded sal-es as ref lected l-n i ts bank deposlts by the amount of $101,185.00;

purchases per the return exceeded purchases per bank records by $78'854.00.

The auditor discovered that durlng some months, Adassats records lndlcated no

purchases whatsoever.  I te therefore contacted Adassafs pr lncipal suppl l -er,  Key

Food, to obtain Adassars total purchases durlng one year fall-lng lrlthin the

audlt perlod. In general, Key Food furnishes approxinately 75 percent of the

products sold ln a Key Food supermarket.  According to Key Foodrs records,

Adassars purchases during the eleven-month perlod December 1, 1981 through

October  31 ,  1982 to ta l led  $1 ,868,733.00 ,  as  compared w l th  purchases  o f  $203,115.00

shown in Adassars records; thls dl"screpancy represents a margl-n of error of 920

percent. (It must be noted that the assessments and the audlt report on whlch

they are predicated dld not take into account bread, beer, soda, housewares and

other products sold by Adassa but purchased from suppliers other than Key

Food.) The audltor appl ied the 920 percent margin of error to Adassa's purchases

throughout the audit  per iod to arr lve at adjusted purchases of $7,627 r608.00.

During the course of an earlier audit, which covered the perl"od

December 1, 1973 through Novenber 30, L977, an auditor had calculated that 37

percent of Adassars purchases rrere taxable upon sale and that the overall-

markup over cost was 41 percent.2 Based on Audit  Dlvis lon off ice experlence

and also the prevlous examlnation conducted of Adassa, the audltor enpl-oyed a

taxable ratlo of 40 percent and a markup of 40 percent. These computatlons

resu l ted  in  the  assessment  amount  o f  $321,2L2.262 tax  due o f  $345,785.751 less

tax reported and pald of $241573.49.

The assessment
conference and
of f l cers .

resulting from the prevlous audit was reduced at a
as adJusted, sat isf ied by the corporat lon and/or the
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At the concluslon of the audit,  assessments were issued' as above-stated,

to Adassa, Joe Mustafa and Mohanned Mustafa. BeLleving that the Audtt Divl-sion

lntended to assess the corporat ion and the corporate off icers, pet i t lonersl

representat ive f l led pet i t lons on behaLf of Adassa, AbdeL (Joe) Mustafa and

Ahmed Mustafa. After expiration of the nl"nety-day perlod provided by sectlon

1138(a) for f l l lng a protest,  the Audlt  Dlvls ion lssued a narrant agalnst

Mohammed for the tax, pJ-us accrued lnterest and penalties. Thls warrant

remains in force, and petitloners ask the Tax Gonnnlsslon to vacate the warrant

and to reissue the assessment against llohanmed ln the name of Atrned. It ls

unclear fron the record and the briefs flled whether the Audit Dlvlsl,on consentg

to petitl-oners' request. Further, Abdel and Ahned do not contest their llabtltty

as persons required to col lect tax on behalf  of  Adassa.

6. Durlng the pendency of thl"s proceeding, representatives of the Audit

Dl-vlsion and of petltioners met to discuss the audit results and to attemPt to

resolve the matter wlthout the necessity for a hearing. At this conference'

petitloners presented two statements of account l.sgued to Adassa by Key Food on

June 14, 1984 and June 21, 1984, and two Key Food purchase lnvol"cesr on€ dated

June 11, 1984 and conslst ing of f i f ty- f ive pages, the other dated June 18, 1984

and consl-sting of eleven (nonconsecutive) pages. Relying on thLs informatl"on

to estimate Adassars weekly purchases from Key Foodr its taxable ratlo of

purchases and its markup, the Audtt Divislon recomputed the sales tax' as shown

below.
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Average weekly purchases fron Key Food
Average weekly cash purchases (estirnated)
Average weekLy purchases
Weeks ln audit period
Purchases durlng audlt perlod
Pllferage aLLowance 2l%
Net purchases
Taxable ratlo 16.567.
Taxable purchases
Markup 22.227"
Taxable sales
Less: reported taxable sales
Additional taxable sales

$  35 ,548
1 ,500

$  38 ,048
156

$;!m86
(  148 ,387 )

$5 ,787 ,  101
16 .56

$@
2 t2 ,944

$1 ,171 ,288
(279,785)

F-TffiO'5

Addltional taxable *"1*,..!W = 3Lg.64 margin of error

The Divislon then multiplied Adassare reported taxable sales for each guarterl-y

period under review by the recalcul-ated margt-n of error and applled the appro-

pr ia te  tax  ra te  to  a r r i ve  a t  sa les  tax  due o f  $721434.17 ,  0n  October  10 ,  1984,

the Audit Divlsion prepared a Consent to Flxing of Tax Not Previously Determined

and Assessed, indlcat lng a pr lncipal amount of tax due of $72'434.17'  and

del-l-vered the Consent to Adassars representatives with the understandlng that

full paynent would be nade shortly thereafter. Adassa refused to execute the

Consent, alleglng that the recomputation contained rrcategorlcal and mathematlcal

errors." The corporationrs independent accountants prepared and submltted to

the Audit Divislon for lts consideratl-on their own proposal for settlement.

The principal features of the accountantst proposal were: average weekly

purchases fron Key Food in the amount of $341766.O0; the reduct ion of such

ftgure by $3+g.00, the one percent commisslon charged Adassa by Key Food; a

taxable ratLo of 14.6 percent;  a pt l ferage al lowance of 4 percent;  and an

allowance for "nonredeemabl-e and double coupons[ in the a,mount of $1311040.00.
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Average weekly purchases from Key Food
Less: commission of 17"
Cash purchases (est lnated)
Average weekly purchases
Pilferage aLLowance 47"
Net weekly purchases
Taxable rat io 14.62
Taxable weekly purchases
Weeks in audlt period
Taxable purchases
Markup 22,222
Total  sales
Allowance for coupons
Taxable sales
Less: reported taxable sales
Addlt lonal taxable sales

Sales tax

$ 34,766
(348)
200

$-66i8
(  r  ,385)

$  33 ,233
L4.6

$-E85t-
156

$Eil'E
168,r87

$925,102
(  131 ,040 )
$794 ,062
(279,785)
$5L4 ,277

$  41 ,785

The Audit  Divls ion rejected Adassafs counter-proposal.  Pet i t loners reeubmitted

the proposal- at the hearing hel-d hereln but failed to eubstantlate any of the

aforementioned figures, wlth the exceptlon of the corrurlssion payable to Key

Food.

7. Pet i t ioners seek wal-ver of the del lnquency penalt ies asseesed on the

ground that the corporatlon always enpJ-oyed an accountant to attend to lts

books and accounts and prepare and file all required tax returns.

CONCLUSIONS OF LAW

A. That a defaul- t  decision agalnst the Audlt  Divis lon for l ts fai lure to

answer the petition withln the tinre llnitatlons set forth ln the regulatlons

(20  NYCRR 601.6 ta l t I l )  i s  no t  war ran ted .  The re levant  p rov is lon  o f  the  Ru les

of Practice and Procedure ls not mandatory, but dlrectory only. (l 'Iatter of

Santoro v.  State Tax Cornm., Albany Co. Special  Term, January 4, L979.)

B .

that as

requlred

dld not

That petltloner Abdel- Mustefa and petltioner Ahrned Mustafa concede

the sole offlcers and shareholders of Adassa, they were and are Peraons

to col lect tax on the corporat ionrs behalf ;  further,  the Audit  Dlvis l"on

express opposlt lon to pet l t ioners I  request that the assessment against



Mohaurmed Mustafa be relssued agalnst Ahned (Findtng of Fact ttst'). Accordlngly'

pet l t ionersr request is granted, and the assessment lssued on June 20, 1983 to

Mohanmed is amended to properly refJ-ect Ahmed as corporate officeholder.

C. That the records Adassa furnished to the Audit Dlvision for examlnatton

(bank statementsr on€ federal corporatlon Lncone tex return and some purchase

l-nvolces) were elearly lnadequate to serve as verificatlon of the corpotatlonrs

taxable sales, and the Divislon thus approprlately employed external lndexes

for such purpose. The only questl.on, then, ls whether the audlt procedure was

reasonably calculated to reflect the taxes due. The Audit Divlslon computed

Adassats purchases durlng the audlt perl-od by the appllcatlon of a margln of

error,  such margln result lng from a comparieon of purchases per Adassats

records and per Key Foodrs records coverl-ng the period December 1, 1981 through

October 31, 1982. This method for arriving at purchases \ras acceptable, and

pet l t ioners did not sat isfactor l ly establ lsh that any error was made. The

assessments should be recalculated, however,  using a taxabl-e rat lo of 16.56

percent and a markup of 22.22 petcent, which percentages lrere deternLned by

reference to statements of account and involces maintalned by Adassats princlpal

a

suppller." The taxable ratio and markup underLylng the origLnal assessments rtere

estimates, based on Audlt Divislon experlence and a prlor audit of Adassa, and less

accurately reflected the corporationrs operations. A one percent reduction to

purchases ls also permittedr to take cognizance of the conrmlssions paid by

Adassa to Key Food.

General-ly, an offer to compromise ls lnadnlsslble in evldence' but the
Audit DLvislon raised no objection to the introductlon of the revised
cal-culatl-on (tr'lnding of Fact 116rr). Furthermorer the Key Food statements
of account and tnvoices were themselves admisslble evldence.
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D. That pet l t l -oners did not establ ish that Adassars fai l -ure to pay the

correct amount of t,ax Ln a timely manner was due to reasonable cause and not to

w l l l fu l  neg lec t .  (See 20  NYCRR 536.1 tb1 . )  They  d id  engage the  serv ices  o f  a

certifled publlc accountant, but this factor ls lnsufflcient to counterbal-ance

the deflclencies in their record keeping and the nagnitude of thelr underreporting.

E. That the petltion of Adassa Meat Corp. and Abdel Mustafa and Ahned

Mustafa, as officers, is granted to the extent indicated in Conclusions of Law

"Btt  and t tCtt ;  the assessments lssued on June 20, 1983 are to be nodif led accord-

lngly;  and except as so modlf ied, the assesaments are ln alL other respects

sustained.

DATED: Albany, New York STATE TN( COMMISSION

OcT 2 2 1985
PRESIDENT
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