
STATE OF NE}J YORK

STATE TN( COMMISSION

In the Matter of the Pet l t ion
o f

Adam, Meldrum & Anderson Co.,  Inc.

for Redeterminatlon of a DefLcl.ency or Revision
of a Deterninatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per l .od  9  |  L  177 -21  29  /80 .

AFFIDAVIT OF I,IAILING

State of New York :
s s .  3

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commisslon, that he Ls over 18 years of age, and that on the
10th day of July,  1985, he served the withln not ice of declsion by cert l . f led
mai l  upon Adam, Meldruur & Anderson Co.,  Inc.r  the pet i t loner in the wlthln
proceeding, by enclosing a true copy thereof l.n a securel-y sealed postpaid
hrrapper addressed as fol lows:

Adam, Meldrum
389 Maln  St .
Buffalo,  NY

& Anderson Co. ,  Inc .

L4202

and by deposltlng same enclosed
post office under the exclusl.ve
Servlce within the State of New

That deponent further says
hereln and that the address set
of the petLt ioner.

Sworn to before me this
10 th  day  o f  Ju ly ,  1985.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee ls the Petitloner
forth on said wrapper is the last known address

ter oaths
sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the l.latter of the Petitlon
o f

Adam, Meldrum & Anderson Co.,  Inc.

for Redeterminat lon of a Def ic lency or Revlsion
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9  /  I  177-21 29  180.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Commlssion, that he ls over 18 years of age, and that on the
10th day of July,  1985, he serve{ the within not lce of decision by cert i f ied
mal1 upon Steven M. Coren, the representative of the petitioner in the withln
proceeding, by enclosing a true copy thereof in a securely seal-ed postpaid
rrrapper addressed as fol lows:

Steven M. Coren
485 Madison Ave.
New York, NY 10022

and by deposlting s?me encl-osed l.n a postpald properl-y addressed wrapper in a
post offlce under the excluslve care and custody of the United States PosGal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitloner hereln and that the address set forth on said wrapPer ls the
last known address of the representat ive of the pet l . t ioner.

Sworn to before me this
10 th  day  o f  Ju ly '  1985. ,*o-;  t  ,

t o a is ter oaths
sec t lon  174pursuant to Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y  O R K  L 2 2 2 7

Ju ly  10 ,  1985

Adam, Meldrum & Anderson Co.,  Inc.
389 Main  St .
Buffalo, NY L4202

Gentlemen:

Please take not lce of the decislon of the State 1"y f ,smmisslon enclosed
herewith.

You have now exhausted your rlght of revlew at the adminLstratlve level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to revlew an
adverse declsion by the State Tax Cornrnj.ssion may be lnstltuted only under
Article 78 of the Civil Practlce Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed ln accordance
wlth this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigatlon Unit
Bulldlng /f 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Steven M. Coren
485 Madison Ave.
New York, NY 10022
Taxing Bureaur s Representatlve

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f
:

ADAM, MELDRII},I & ANDERSON CO., INC. DECISION
:

for Revlsion of a Determination or for Refund
of Sales and Use Taxes under ArticLes 28 and, 29 :
of the Tax Law for the Period September 1, L977
through February 29, f980. !

Pet l- t ioner,  Adam, Meldrun & Anderson Co.,  Inc.,  389 l" t rain Street,  Buffalo,

New York 14202, fll-ed a petltion for revision of a deternination or for refund

of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

September l, L977 through February 29, 1980 (FlJ-e No. 36205).

A smal-l claims hearlng was held before Arthur Johnson, HearLng Offlcer, at

the off ices of the State Tax Cornnlsslon, 65 Court  Street,  Buffalo,  New York'  on

lq t I1  26 ,1984 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  subn l t ted  by  September  4 ,

1984. Pet i t loner appeared by Steven M. Coren, Esq. The Audit  Dlvls lon appeared

by John P. Dugan, Esq. (James DeLla Porta, Esq.,  of  counsel) .

ISSUE

trrlhether an agreement between petitioner and Leaseway Dellveries, Inc.

const l tuted the lease of tangible personal property and was thereby subJect to

saLes and use taxes or whether such agreement provided for the furnishlng of a

transportation service not subJect to tax.

FINDINGS OF FACT

l.  PetLt loner,  Adam, MeLdrum & Anderson Co.,  Inc. operated ten retal l

department stores, a warehouse and dlstrlbution center ln and around Buffalot

New York.
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2. On October 20, 1981, as the result  of  an audlt ,  the Audlt  Dlvis ion

issued a Notlce of Determlnation and Demand for Paynent of Sales and Uee Taxes

Due against petitloner covering the period September 1, 1977 through February 29,

1 9 8 0  f o r  t a x e s  d u e  o f  $ 1 6 1 6 3 1 . 6 9 ,  p l u s  i n t e r e s t  o f  $ 3 1 9 7 1 . 3 0 ,  f o r  a  t o t a l  o f

$ 2 0 , 6 0 2 . 9 9 .

3. FolLowing a pre-hearing conference wlth the Tax Appeals Bureau'

petltioner execut.ed a Withdrawal of Petition and DLscontinuance of Case whereby

lt  agreed to a tax l labl l i ty of  $4r781.63. The unresolved port lon of the audlt

($11,850.05) represented sales tax assessed on payments made by Pet i t ioner to

Leaseway Deliveries, Inc. ("LDI''). The Audlt Divisl.on determined that the

contractual relationshlp between petitloner and LDI eonstituted the lease of

tanglble personal property.  Pet i t ioner,  on the other hand, took the posit ion

that LDI was providing a nontaxable transportatlon servlce.

4, For many years, petltloner had lts own trucking department whlch

transported i.nventory to and from its stores and warehouses uslng its ort'n

trucks. In 1958, pet i t loner was faced wlth unLon organizat ion of l ts t ruck

drivers. About the same tlme, petitionerts management decLded that the trana-

portlng of inventory could be perforned more efficiently by an independent

contractor.  Based on thls decision, as wel l  as the unlon campalgn'  pet i t loner

sold all of its trucks to LDI and entered into a trucking agreement wlth LDI.

Said agreementr dated AprLl  29, 1968, provLded that LDI agreed to transPort al l

of  pet l t lonerts merchandise between i ts warehouses and i ts stores.

5. Under the terns of the foregoing agreement, LDI provided the vehlcles

used in transportlng the merchandlse. LDI was responslble for the malntenance

and repair  of  the vehicles; l t  pald al l  operat ing expenses, lncludLng dr iversl

wages, insurance, tol1s, perni ts and fuel.  LDI hired the dr ivers'  provided
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tralnlng, supervlsion and, i f  necessary, f l red dr ivers. LDI selected the

routes for drivers to follow. LDI at all times had sole and excl-uslve control

over operatlon of the vehicles and the manner in which lts enployeea transported

the merchandLse.

6. The trucks sold to LDI were replaced wlth tractors and trailers withln

eighteen months after the agreement was slgned.

7. The Audit DivLsionrs determlnation that the agreement between Petitloner

LDI constituted a l-ease was based on the foll-owlng provlslons contained in

agreement:

1) tDI was not to be responsible for and was held harnless fron any

loss, damage or destruction of any nerchandlse transported by LDI.

2) tDI was required to dedlcate ten specifically identlfled vehlcLes

to the fulfll l-nent of its obligatlons under the contract and, for each of

these dedicated vehicl-es, LDI was entitled to forty hours of compensatlon

per week, even where the vehicle rras operated for l-ess than forty hours.

3) Upon termination of the agreement by elther partyr LDI was to sell

al l -  the vehicles for cash. I f  the net sales proceeds were less than the

depreciated values, the def ic iency l ras to be pald by pet l t ioner.  I f  the

proceeds were greater than the depreclated value, the excess amount was to

be paid to pet i t loner.

In additlon to the above provisions, the Audlt Dl.vlsfonrs determinatlon

was based on the fact that LDI gave petitioner permlssion to place its logo on

the trai lers.

8. LDI ls a subsidlary of Leaseway Transportat lon Corp. (r fLTC").  LTC was

incorporated ln Delaware on November 9r 1960 and has more than 160 operating

subsldiar ies cl-assi f ied into three categories: Speclal lzed Transportat lon'
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Vehicle Leasing and Distrlbution. Accordlng to Form 10-K subnitted by LTC to

the Securities and Exchange Counission, Speclallzed Transportatlon conslsts of:

I tContract and cornmon motor carr lage.. .subsidlar les conduct lng contract
and comnon carrl.age bperations provide a shlpper with an integrated
transportation system includlng all facets of the motor vehlcl-e
transportatlon package. The customer is typlcal.J-y furnlshed wlth
vehlcles, malntenancer dr ivers, dispatch, fuel- ,  t l resr lubr lcants,
parts, accessorles, insurance, nanagement and engineering servlces.
The naJori ty of the subsidlar lesf carr iage operat lons are speeial ized
as to cor"rnodities transported, type of equlpnent utlLlzed and/or by
service tailored and dedicated to an lndividual shlpper."

LTC subsidiaries engaged in Vehlcle Leaslng:

"provide their customers with fleets of vehicles and the oPeratlng
supplLes, maintenance and other servlces requlred therefor. Under a
ful- l -  service lease agreement. . . the customer remalns responslble for
drivers, dlspatch and the overall operation and control of both the
vehlcl-e and the distrlbution system ln which they are employed."

9. LDI is a subsidiary Lnvolved Ln contract and common carriage operatlons.

LTCts lntrastate carriage operations are normally requlred to

authority fron State regulatory bodles. In New York, LDI has

recelved from the New York State Department of Transportatlon'

operate as a contract carr ler of  property by motor vehicle.

obtaln operatlng

appl-ied for and

a pernit to

CONCLUSIONS OF LAW

A. That Tax Law $1f01(b) (5) def ines t tsale, selJ- ing or purchaserr as

fol lows:

f tAny transfer of t i t le or possesslon or bothr exchange or
barter,  rental ,  lease or l lcense to use or consume, condit ional or
otherwlse, ln any manner or by any means whatsoever for a considera-
t lon ,  o r  any  agreement  there for . . . r r .

B. That the Sal-es and Use Tax Regulatlons provide that:

rrThe terms rrental- ,  lease, l lcense to uset refer to al l  t ransac-
tlons ln which there is a transfer of possesslon of tangible personal-
property without a transfer of t i t le to the property. t '  20 NYCRR
5 2 6 . 7  ( c )  ( 1 ) .
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The Regulations further provlde that:

I tTransfer of possesslon with respect to a rentalr  lease or
llcense to use, mean$ that one of the fol-lowlng attrl-butes of property
ownershlp has been transferred:

(1) custody or possesslon of the tangLbLe personal Property '
actual- or constructive;

(11) the r ight to custody or possesslon of the tanglble personal
proPerty;

( l i f )  the r ight to use, or control  or direct the use of,  tangibl-e
personal property.n 20 NYCRR 526.7 (e) (A).

ttWhen a l-ease of equipment lncl-udes the servlces of an operatort
possessJ-on Ls deemed to be transferred where the l-essee has the rlght
to dtreet and control  the use of the equlpment."  20 NYCRR 526.7 (e)(6) '

C. That the agreement between petitloner and LDI provided for excl-uslve

possession and controL over the vehicles by LDI; LDI dld not transfer any of

the attr ibutes of possession set forth ln 20 NYCRR 526.7(e)(a) and at alL t imes

retalned complete dominton and control over the operatLon and use of the

vehicles. Accordingly,  the agreenent did not const i tute a rental  or lease

wlthin the meaning and tntent of  sect lon 1101(b)(5) of the Tax Law. LDI was

providing transportatlon servlces which are not subJect to the lnposltlon of

saLes and use tax.

D. That the petltlon of Adam, Meldrum & Anderson Co., Inc. ls granted to

the extent lndlcated in Conclusl"on of Law I'Crf. The Audlt Dlvision ls hereby

directed to nodlfy the Notice of Determlnatlon and Demand for Paynent of Sal-es

and Use Taxes Due lssued October 20, 1981; and that,  except as so granted'  the

pet i t lon is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

JUL 10 1985
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