
STATE OF NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
of

A.  Tonass i  &  Co. ,  Inc .

for Revision of a Deternination or for Refund of
Sales & Use Taxes under ArtLcl-es 28 & 29 of the
Tax Law for the Period 3/L/78-2/28/8L.

In the Matter of the Petitl.on
of

AngeJ-o T. Tonassi,
Pres ident  o f  A .  Tomass i  &  Co. ,  Inc . ,

for Revislon of a Deternination or for Refund of
Sal-es & Use Taxes under Articles 28 & 29 of the
Tax Law for the Period 3/L/78-2/28/8L.

AFFIDAVIT OF MAILING

In the Matter of the Petition
o f

Paul- V. TonassL,
Secretary-Treasurer of A. Tomassi & Co.,  Inc.

for Revision of a Deternination or for Refund of
Sales & Use Taxes under ArtLcles 28 & 29 of the
Tax Law for the PerLod 3/L/78-2l28lBI.

State of New York :
s s .  :

County of AJ-bany :

David Parchuck, being dul-y sworn, deposes and says that he ls an enployee
of the State Tax Commission, that he is over lB years of age, and that on the
29th day of ApriJ-, 1985, he served the withln notlce of Decision by certlfied
naLl uponA. Tomassl & Co.,  Inc.,  Angel-o T. Tonassi,  President,  and Paul-  V.
Tomassi,  Secretary-Treasurer of A. Tomassi & Co.,  Inc.,  the pet i t ioners ln the
within proceeding, by encloslng a true copy thereof ln a securely seal-ed
postpaid wrapper addressed as follows:

A. Tomassi & Co.,  Inc.,  Angelo T. Tomassi,  President
and Paul V. TonassL, Secretary-Treasurer of A. Tonassi & Co., Inc.
9 Val-1-ey Road
Port Washington, NY 11050

and by depositing same enclosed in a postpaid properly addressed wrapper Ln a
post office under the exclusive care and custody of the United States Postal
Service'within the State of New York.



Page 2
Affidavit of }dailing

That deponent further says
hereLn and that the address set
of the petltioner.

Sworn to before ne thLs
29th d.ay of April, 1985.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
of

A. Tonassi &

the PetLtion

C o . ,  I n c .

for Revislon of a Deternination or for Refund of
Sal-es & Use Taxes under ArticLes 28 & 29 of the
Tax Law for the Period 3/L178-2/28/8L.

In the Matter of the Petition
of

Angelo T. Tomassl,
Pres ident  o f  A .  Tomass i  &  Co. ,  Inc . ,

for Revision of a Deternination or for Refund of
Sal-es & Use Taxes under Articl-es 28 & 29 of the
Tax Law for the Perlod 3/I /78-2/28/8L.

AFFIDAVIT OF MAILING

In the Matter of the Petition
of

Paul V. Tomassi,
Secretary-Treasurer of A. Tomassi & Co.,  Inc.

for Revision of a Determinatlon or for Refund of
Sales & Use Taxes under Articles 28 & 29 of the
Tax Law for rhe Period 3/I |7B-2/28/8L.

State of New York :
s a .  :

County of Albany 3

Davld Parchuck, being dul-y sworn, deposes and says that he is an enployee
of the State Tax Connission, that he is over 18 years of agel and that on the
29th day of Apri1, 1985, he served the wtthin notlce of Decision by certifled
naLJ- upon Peter Newnan, the representative of the petltloners in the withLn
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Peter Newuan
350 Veterans Memortal- Hwy.
Commackr NY 11725

and by depositing same enclosed ln a postpaLd properly addressed wrapper in a
post office under the excl-usive care and custody of the United States Postal
Service within the State of New York.
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Affidavlt of Mail-ing

That deponent further says that the said addressee ls the representatlve
of the petitioner herein and that the address set forth on said wrapper is the
l-ast known address of the representative of the petitJ.oner.

Sworn to before me thig
29th d,ay of Apri1, 1985.

Lzed to a s oaths
pursuant to Tax Law sect ion 174
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Apri l- 29, 1984

A.  Tonass i  &  Co. ,  Inc . ,  Ange lo  T .  Tonass i ,  Pres ldent
and Paul V. Tomassi,  Secretary-Treasurer of A. Tomassi & Co.,  Inc.
9 Valley Road
Port Washington, NY 11050

Gentlemen:

Pl-ease take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative l-evel-.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission nay be instLtuted onJ-y under
Articl-e 78 of the CivtL Practice Law and Rul-es, and must be conmenced in the
Suprene Court of the State of New York, Albany County, within 4 nonths fron the
date of this not ice.

Inquiries concerning the conputation of tax due or refund al-l-owed Ln accordance
with this decision rnay be addressed to:

NYS Dept. TaxatLon and Finance
Law Bureau - Lltigation Unit
BuiJ-ding //9, State Campus
AJ-bany, New York 12227
Phone # (5r8) 457-2070

Very truly yourst

STATE TAX COMMISSION

Peti t lonert  s Representat ive
Peter Newnan
350 Veterans Menorial- Hwy.
Connack, NY 11725
Taxing Bureau's Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

A. TOI"IASSI & CO., INC.

for Revision of a Determination or for Refund
of SaLes and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod March 1, L978
through February 28, 1981.

In the Matter of the Pet i t lon

o f

A\]GELO T. TOMASSI,
PRESTDENT OF A. TOMASST & CO., INC.,

for Revision of a DetermLnation or for Refund
of Sales and Use Taxes under Articl-es 28 and 29
of the Tax Law for the Perlod March 1r L978
through February 28, 198I.

DECISION

In the llatter of the Petition

o f

PAUL V. TOMASSI,
SECRETARY-TREASURER OF A. TOI'ASSI & CO., INC.,

for RevisLon of a Determination or for Refund
of Sal-es and Use Taxes under ArticLes 28 and 29
of the Tax Law for the Perlod March 1, 1978
through February 28, 1981.

Pet l t loners, A. Tomassi & Co.,  Inc.,  9 Val ley Road, Port  Washingtonr New

York 11050' Angelo T. Tomassi,  presi .dent of A. Tomassi & Co.,  Inc. e 2l  Cypress

Avenue, Glen Head, New York LL545, and Paul- V. Tonassl, secretary-treaeurer of

A. Tonassi & Co., Inc. ' 65 Knollwood Road, Roslyn, New York LL576' fl]-ed

petitions for revLslon of a determinatlon or for refund of sales and use taxea
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under ArtlcLes 28 and 29 of the Tax Law for the period llarch 1, 1978 through

February 28, 1981 (Fi ]-e No. 37380).

On Ytay 22, 1984, petltloners advlsed the State Ta:< Comlssion in ltrlting

that they desired to waLve a hearlng and to submlt their cases to the State Tax

Conmission based on the records contained in the file; all brlefs were to be

subnit ted by JuJ-y 18, 1984. After due conslderat ion of the record, the State

Tax Comlssion hereby renders the followlng decision.

ISSUES

I. Whether certain purchases of trucks and excavation equipnent were Itfor

resalett and thus not subJect to sal-es and use taxes, where such equi.Pment was

not used excl-usLvely for rentals to others, but also for seLf-use by petitioner

A. Tomassi & Co.,  Inc.

II. lJtrether petLtloners, Angelo T. Tomassl and Paul V. Tonassl' ltere

"persons required to col lect sales taxrr within the meaning of sect ions 1133(a)

and 1131(1) of the Tax Law and, therefore, could be held personal- ly l table for

any taxes due from pet i t loner A. Tomassi & Co.,  Inc.

III. I,Ihether petitioners Angelo T. Tomassl and Paul V. Tomassl, as lndivl-

duaLs, are liable for sinple interest on any sales tax determined to be due.

FINDINGS OF FACT

1. Pet i t ioner A. TomassL & Co.,  Inc. (hereinafter rr the corporat lonrt)  does

business as an excavatlon contractor and as a lessor of excavation equlpment.

Petltloners Angelo T. Tomassi and Paul V. Tomassl lrere, respectlvely' president

and secretary-treasurer of the corporatlon durlng the years in dispute.

2. on January L2, 1982, the Audit Division lssued three separate notlces

of determinat,lon and demand for payment of sales and use taxes due to each of

the petitloners listed above. The notice lssued to the corporatlon asserted



-3-

that sales and use taxes were due for the perlod March l, 1978 through Februaty 28,

1981 ln the amount of $37 1534.24, pJ-us lnterest.  The not lce issued to Pet i t ioner

Angel-o T. Tomassi asserted that saLes taxr ln the amount of $7'267.40'  plus

lnterestr \ilBS due for the period llarch l, 1978 through Februaty 28, 1981. The

notice lssued to Paul V. Tomassl was the same as Angelo T, Tomasslrs ln aoount

of sales tax due and as to the basls for Llabillty. Each of the notices were

lssued aa a result of a fiel-d audlt conducted by the Audit Dlvislon ln the

la t te r  par t  o f  1981.

3. The audltor examined the corporationts books and records from l'larch 1r

1978 to February 28, 1981. Gross sales fron the corporatLon's general  ledger

for the audlt perlod srere compared with gross sales as reported on the corpora-

tionrs sal-es tax returns for the audlt period. This examLnatlon showed that

gross sales per books were $1r3831338.00 whl le gross sales per returns r tere

only $1 12791518.00, thus reveal ing a discrepancy of $103r820.00. Pet l t toners

were unable to expl-ain or substantLate thls diecrepancy at the tlne of audlt

and they have offered no evXdence to explain the discrepancy as of this time.

This dlscrepancy resulted in addlt lonal sales tax due of $7 1267.40.

4. A test per iod for the quarter ending August 31e 1980 was used to

analyze petitionerrs expense purchases because the expense purchase records for

the audit perlod were not made available to the audltor. The analysls showed

that the corporation falLed to pay sales tax on 24.7 petcent of its fuel

purchases and on 51.9 percent of its machinery repalrs and maintenance purchases.

Appllcation of these percentages to the aforementloned purchases resulted in

addit ional purchases subject to uae tax of $132,658.75 and addlt lonal use tax

d u e  o f  $ 9 , 2 8 6 . 1 6 .
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5. The audit also revealed that $2991724.00 of truck and excavatlon

equlpment purchases were nade durlng the audlt perlod lrlthout Paynent of sales

tax. Accordingly,  addit ional use tax of $20r980.68 was determlned due on these

purchases.

6. In sum, the field audlt determlned addltional taxable sales and

purchases subject to use tax to be $S101202.75, wlth total  addit lonal sales and

use taxes  due o f  $37,534.24 .

7. Drrlng the course of the audit, the auditor determined that the

corporation failed to collect sales tax on the sal-e of two pieces of excavatLng

equipment total- l lng $351500.00 with a tax due of $2,485.00. However,  the

petitioner subsequently subnitted resal-e certlflcates covering said sales and

the tax due thereon lras not included in the notices of determinatlon.

8. As mentloned above, the corporatlon maintained it was engaged Ln

excavation contracting and in the leaslng of its excavation equlpment. The

assertion advanced is that the heavy equipnent the corporation purchased was

used for rentaLs to others 90 percent of the tlme and for seLf-use the renalnlng

10 percent of the time. Thus, petLtl-oners cJ-alm, these purchases shoul-d be

considered rrpurchases for resalefr, and therefore, total-ly exempt from sales and

use taxes.

The Audit Division maintains that exemptions in the tax law must be

strictly construed such that the rrpurchase for resale exenptlonrt requires the

purchaser to be exclusively contemplating elther rental or resale and no

self-use at all. Consequently, since the Tax Law makes no allowance for

all-ocation between taxable and non-taxable uses, the petLtioner owes sales and

use taxes on the full amounts pald for this egulpment.
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9. Petitioners AngeJ-o T. Tomassl and Paul- V. Tomaesi submltted no evldence

rebutting the Audit Dlvislonrs assertion that they were t'persons requlred to

col-Lect,  tax" on behalf  of  the corporat ion.

CONCLUSIONS OF LAW

A.  That  sec t lon  1101(b) (4 ) (1 )  o f  the  Ta:<  Law def ines  re ta l l  saLeg as  r f [a ]

sale of tangible pereonal property to any person for any purpoge, other than

(A) for resale as such or as a physlcaL component part of tanglble personal

p r o p e r t y . . . r t .

That 20 NYCRR 526.6(c) explains the resal-e excLusion as follolrs:

t t (1) Where a person, in the course of hls business operat lons,
purchases tangible personal property or servlces whlch he lntends to
sell' either ln the forn in whlch purchased, or as a component part
of other property or servlces, the property or servlces whLch he hae
purchased w111 be considered as purchased for resale, and therefore
not subJect to tax until he has transferred the property to hls
customer. r l

B. That only purchases made for the excl-uslve purpose of resale come

withln the resale exclusion provlded for ln sect ion 1101(b)(4)(f)  of  the Tax

tat QF"h"111 Cortra"tl@, State Tax Comisslon, l{ay 27, 1983);

therefore, the Audit Division properly determined that petitlonerts purchaees

of trucks and excavatlon equipment were subJect to tax.

C. That petitioner AngeJ-o T. Tomassi and petitloner Paul V. Tomessi were

"persons required to col lect taxrr pursuant to sect lon 1131(f)  of  the Tax Law

and as such were personally liable for the tax due from the corporation as rrell

aa any appllcable lnterest accrued thereon withln the meaning and l-ntent of

sectlon 1133(a) of the Tax Law. The Tax Law does not excuae an offlcer of a

corporatlon under a duty to act for such corporation from personal- liablllty

for lnterest due.
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D. That the pet l t lons of A. Tomassi & Co.,  Inc.,  AngeJ-o T. Tomassl,

presldent of A. Tomassi & Co.,  Inc.,  and Paul V. Tomassl,  secretary-treasure!

of A. Tomassi & Co., Inc. r 8r€ denied, and the notices of determinatlon and

demand for payment of eales and use taxes due lesued January 12, 1982 ate

sustained.

DATED: Albany, New York STATE TAX CO},IMISSION

APR Z 9 1985
PRESIDENT
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