
STATE OF NEI,] YORK

STATE TAX COMUISSION

In the Matter of the Petition
o f

George Zocchi
d/b/a George's Supermarket

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Period t2/L/73-n/3a/76 & 3/L/77-2/29/80.

ATFIDAVIT OF MAItrINC

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
14th day of March, 1984, he served the within notice of Decision by certified
mai l  upon George Zocchird/b/a George's Supermarket the pet i t iooer in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

George Zocchi
d/b/ a George's Supermarket
Clark Heights
Pleasant Va11ey, NY 12559

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said nrapper is the last known address
of the pet i t ioner.

Sworn to before ne this
14th day of March, 7984.
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STATE OF NEW YORK

STATE TN( COMUISSION

In the Matter of the Petition
o f

George Zocchi
d/bla Georget s Supernarket

for Redetermination of a Defj.ciency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax f,aw for the
Per iod  12 /  1 /73-1 ,7 /30 /76  & 3 /  r /77-2 /29 /80 .

AIT'IDAVIT OF MAIIING

State of New York l
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an eqlloyee
of the State Tax Comission, that he is over 18 years of age, and that on the
14th day of March, 1984, he served the within notice of Decision by cert i f ied
mail upon Mark J. Metzger, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Mark J. Metzger
Wi l l i an  J .  0 tHare ,  P .C .
297 Mi l I  St .
Poughkeepsie, NY 12607

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
14th day of March, 1984.

Authorized to ster oa
pursuant to Tax w sect ion



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

lfarch 14, 1984

George Zocchi
d/b/ a Georger s Supermarket
Clark Heights
Pleasant Valley, NY 12569

Dear  Mr .  Zocch i :

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and nust be comenced in the
Suprene Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /I9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COI{MISSION

Petitioner' s Representative
Hark J. Metzger
t { i } l i an  J .  0 'Ha re ,  P .C .
297 l { i l l  Sr .
Poughkeepsie, NY 7260L
Taxing Bureau' s Representative



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

GEORGE ZOCCHI
dlb I a GEORGE ?S SUPERMARKET

for Revlslon of a Determl-nation or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Perl.ods December 1, L973
through November 30, 1976 and March 1, 1977
through February 29, 1980.

I. Whether the Notice

properly computed based

II. I ' lhether petitioner

Demand tssued on Aprll

Pet i t l -oner,  George Zocchl,  dlbla Georgefs Supermarket,  Clark Heights,

Pl-easant Valley, New York L2569, filed a petltion for revlslon of a deterninatlon

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for the perlods Deeember 1, 1973 through November 30, 1976 and March 1, L977

through February  29 ,  1980 (F i le  No.  38789) .

A fornal- hearing was held before John l' latson, IlearLng Officer' at the

offtces of the State Tax ConmlssLon, State Campus, Albany, New York, on July 25'

1983, at 1:30 P.Dl.  wlth alL br iefs to be submltted by August 22, 1983. Pet l t loner

appeared by WIJ- l lan J.  OrHare, P.C. (Dennls McClure, Esq. r  of  counsel) .  The

Audlt  Dlvls ion appeared by John P. Dugan, Esq. (James Del la Porta, Esq.,  of

counsel) .

ISSUES

DECISION

and Denand lssued on Septenbet 2, L977 to petLtloner

upon the records avallable.

tlnel-y fll-ed a petltlon to a Notice of Determlnat,ion

1 0 ,  1 9 8 0 .
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III. Whether, assumlng the petltioner has the right to contest euch deter-

nination, the taxes assessed lrere properly computed based on the recordg

available.

IV. Wtrether excess sales tax payments must be refunded or whether they nay

be applied to an outstanding New York State lncome tax llablllty.

FINDINGS OF FACT

1. On September 2, 1977, as the result of an audit, the Audit Dlvlsion

lssued to pet i t ioner,  George Zocchl,  dlbla Georgers Supermarket,  a Not lce and

Demand for Payment of Sales and Use Taxes Due. The notLce asserted sales tax

due o f  $14,020.82  pLus  pena l ty  and ln te res t  o f  $6 ,326.94  fo r  a  to ta l  o f  $2O'347.76

for the perlod December l ,  1973 through Novenber 30, L976.

2. On March 1, L977 petttioner had signed a consent extending the perlod

of LinLtatlon for assessment of sales and use tax for the perlod December I'

1973 through Novennber 30, L976 to any tftne before Decembet 2O, L977,

3. On July 26, L977 petltLoner had signed a Consent to Flxing of Tax Not

Prevlously Determlned and Assessed for the perlod December L, 1973 through

November 30, 1976 in the amount of $14,020.82.

4. Durlng the audlt of the period December 1, 1973 through November 30,

L976, the Audlt Divislon decided that since onLy partlal warehouse involces

were avatlable, there were lnsufflcient records on which to base any type of

falr  test of  purchases. Therefore, purchase totals from pet l t lonerts income

t:rx returns would be used for audit. The Audit Dlvlslon used a taxable tatLo

of 18.91 percent which was obtalned from a prlor audit of petltloner to deter-

mlne purchases which woul-d be taxable when resold. The Divislon appLled a 2O

percent mark-up to the resultant purchases to arrlve at taxable sales.
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After the appropriate tax rates were appiled and credlt glven for tax

remlt ted, petLt ioner nas aseessed addlt lonal-  tax due of $14'020.82 pl-us penaltLee

and interest.

5. on April 10, 1980 as the result of a subseguent audlt, the Audlt

Dlvislon lssued to petltloner a Notlce of Determinatl.on and Demand for Paynent

of Sales and Use Taxes Due for the perLod March l, L977 thtough Februaty 29,

1980 ln the anount of $43,498.10 ln tax, plus penalty of $6,633.78 and lnterest

o f  $ 6 , 2 8 1 . 4 5 ,  f o r  a  t o t a l  o f  $ 5 6 , 4 1 3 . 3 3 .

6. During the audlt of the perLod March 1, 1977 thrtough February 29,

1980, the petitioner had no records available. Petltloner at that tlne clained

that he owed $501000 to Bozztttot Inc.r one of lts suppliers, and that thls

suppller al-so operated an accounting service whlch kept hls books. Bozzuto,

Inc. rs accountlng servlce woul-d not release petltlonerrs records becauee of

petLtlonerrs faiLure to pay for merchandlse and accounting fees.

Petitloner was given additional- tine to obtain hls records and rtas

advised that if he could not, an estlmated assessment would be lssued. It was

also discovered that petltloner was dellnquent for the perlods endlng February 28,

L979' August 31" 1979, November 30, 1979 and February 29, 1980.

The assessment was arrived at by taklng petltLonerts reported gross

sales and obtainlng the quarterly average to reflect the unrcported quarters.

An est l .mated taxable rat io ot 257L was appl ied to gross sales of $5'181'327.00

to arr lve at taxable sales of $1,295,334.00. Tax due was found to be $64,766.70

and credit for tax paid of $21,268.60 was deducted to arrlve at addltional tax

d u e  o f  $ 4 3 , 4 9 8 . 1 0 .

7. Prlor to June 22, 1981, petitioner had the followlng asseasneots

outstandlng:
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Sales and Use Tax

Assessment Date of Issuance Amount of Tax Due Tax Perlod Covered

-  assessment  s800410829A 04lLOl8O $43,498.10 O3l0Ll77 -  02129180
(Notlce of Determlnation

and Demand)

-  assessment  D803118939 IL l03 l80
(Notice and Denand)

- aasesamenr D8006249740 11/03/80
(Notlce and Demand)

- assessment D8203L41,796 L2|2L/8L
(Notice and Denand)

-  assessment  S8111092883 Lz lL4l8I
(Notlce and Denand)

I{lrhholdlng Tax

-  Def ic iency W8106044306 0610418L $ 2,460.L4
(Notlce and Denand)

r ,494.30  09 lDr l79  -  LL l30 l79

1,348.40  r2 loL l79  -  O2 l29 l8o

624.02 09l0Ll8L -  r r l30l8r

6ss .30  06 lOL l8L  -  08 /31 /81

729.60

L979

1980

Pavment

$66,006.49

1 ,957 .81

r ,686 .29

none

none

-  Def tc iency W8111183341 r1 l18/81
(Notice and Demand)

Assessment

assessErent s800410829A

assessmenr D803118939

assessment D80062497 40

assessment D8203 14 1 796

assessmenr s81 11092883

Notlce of Deflclency
(wlrhholdlng rax)
w8106044306

Notlce of Deflcl.ency
(wlthholding tax)
I {811183341

8. On June 22, 1981, petltloner made payments as follows:

Paynent Schedule

Tax plus
Interest and Penalty

$66 ,006 .49

1 ,957 .8 t

L ,686 .29

874 .60

954.43

4 ,893 .25

l ,  312 .31

none



9. On August

or credlt  of  saLes

Quarters

L 4 r

and

5-

1981, petltloner subnltted four appLications for refund

use tax as scheduLed beLow:

Tax P"t"@

05 /77  -  02 /80  $43 ,498 .00
02174  -  LL l76  14 ,020 .00
LL /79  r ,494 .O0
02180  1 ,348 .00

$22 ,L72 .0O
L2,534.O0

5s3 .00
418 .00

$65 ,670 .00
26,554.OO
2rO47 .00
I  ,  766 .00

10. On February 16, 1982 the Audlt Dlvlslon denied all four slglns along

wlth the followlng expLanatlon:

rrln response to your clalns for refund of sal-es tax pald on aaaeasnent
not ices 90741498, S8004f0829A, D8003LL8939, and D8006249740, please
be advised of the followlng:

Notlce 9074L498-your requesr for refund of rhe $26,554.92 pald
pursuant to this notlce ls denled in fu1L. The tax assessed ae a
result of thls audit was based on the avaLl-able books and records Ln
accordance with SectLon 1138 of the Tax Law. The method of deteraln-
lng the tax due as well as the flnal flndlngs, were agreed to by the
vendor. Taxpayer has fail-ed to submlt any evidence to substantlate
that our determinatlon ls tn error.

Our deternlnation denying thls portion of your clalm shaLl become
final unless a hearlng ls applied for withln nlnety (90) daye of the
date of thls letter ln accordance wlth the provLslons of Sectlon
1139(b) of the Tax Law.

Notices, D8003118939 & D8006249740- nonies pald on these notLcce
($1957.81 & $1686.29 respect ively) are eLiglbl-e for refund since the
taxlng quarters invoLved were aLso lncLuded and assessed ln our audlt
assessnent S800410829A. However, ne cannot release a check to the
taxpayer if there are other tax liabLllties. Our records indlcate
another saleg tax llablllty for the quarter ended 8l3Ll8L and three
outstanding wirhholding rax liabLllries. The $3644.10 may be applled
to one of these assessments.

Nottce S800410829A-anounts held due pursuant to thls notlce were
determlned in accordance with Sectlon 11.38 of the Tax Law. Slace
Mr. Zocchl dld not avall hlnself to his rlght to protest this assesa-
ment.within the time 1lnit provided by that sectlon, then under the
provlslons of Sectlon 1139(c) he ls non not entltled to make any
clain for refund. Although there are no rights for appeal under the
law, we are holding our final determinatlon on thls lssue ln abeyance
untll we revlew this matter further.rl
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11. At the hearing, petitioner argued that he was not represented durlng

the 1980 audlt and that his taxable ratlo was between L5% and. 207, not the 252

estimated by the Audit Divlslon. IIe al-so argued that the Audtt Divislonra uae

of a 20% mark-up durlng the 1977 audlt nas too hlgh. Ilowever, petitloner

submitted no books or records to substantlate hls arguments.

L2. The petltlon of George Zoccht was dated May 10, L982 and covcred the

period December 1, 1973 through November 30, 1976. I{hen petltloner perfected

hls petition on March 23, 1983 he included the perlod March 1, 1977 through

February 29,1980 in addlt ton to the perlod Decenber l ,  1973 through Novenber 30,

L 9 7 6 .

CONCLUSIONS OF LAI.I

A. That sect ion 1138(a) (1) of  the Tax Law provldes, ln part ,  that t ' . . .  (s)uch

deternination sha11 flnally and irrevocably ftx the tax unless the Peraon

agalnst whon it is assessed, withln ninety days after givlng of notlce of such

determlnat lon, shal l  apply to the tax commisslon for a hearlng.. . t t .

B. That sect ion 1139(c) of the Tax Law provldes, in part ,  that:

t t . . .8 person f l l lng wlth the tax commisslon a slgned statement ln
wrltingr as provlded ln subdlvlslon (c) of section eLeven hundred
thirty-eight, before a determinatlon assesslng tax pursuant to
subdlvislon (a) of sectlon eleven hundred thirty-elght ls lssued,
shal-]", nevertheless, be entitled to apply for a refund or credlt
pursuant to subdivision (a) or (b) of thls sectlon, as long ae such
applicatlon Ls nade within the time Llnltatlon set forth ln such
subdivislon (a) or within two years of the date of pa]rnent of the
amount assessed ln accordance wlth the consent flled, whLchever Ls
later, but sald appllcatlon shall be llnlted to the amount of such
paynent. rl

C. That sect lon 1139(b) of the Tax Law provldes, ln part '  that:

"If an applLcatlon for refund or credit ls fll-ed wlth the tax
comnisslon as provlded ln subdlvlslon (a) of thls section, the tax
commission may grant or deny such appll.cati.on ln whole or ln part and
shalL notify the taxpayet by mail accordlngly. Such determlnatlon
shal1 be final and lrrevocabLe unless the appllcant sha1l wlthln
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nlnety days after the nalling of notlce of such deternLnation, apPly
to the tax comlsslon for a hearlng.tt

D. That petltioner, wLth regard to the Notlce of Determinatlon and Denand

lssued on April 10, 1980, dld not file a petltlon for hearlng withln 90 days

for a revlsion of the deteralnation, nor dld he tlnely fll-e a petLtlon wlthln

90 days from February 16, 1.982 for a hearlng for a redeterninatlon of the

refund denial.

E. That where a taxpayer naintalns and makes avallable to the Audlt

Division records from which the exact amount of sales and uee taxes due can be

determined, he has the right to expect they will be used to deterntne hle

ultlmate tax llability. Matter of Chartalr, Inc. v. State Tax Comlseloar 65

L.D.zd 44. Where records are not provlded or are lncomplete and lnsufficient'

resort may be had to estLmate procedures, guch as the use of ratlos obtalned

from prior audlts of the sane vendor (1.e.,  the 18.91 percent referred to in

Findlng of Fact "4"), so long as the nethodology enpl.oyed is reagonably calculated

to ref lect the taxeg due. Tax Law sect lon 1138(a)(1);  Matter of  Surface Llne

Operators Fraternal Organlzat lonr Inc. v.  Tul lv,  85 A.D.2d 858. Pet l t loner dtd

not maintaln records from whlch the exact amount of tax could be detetmlned.

F. That petltloner dld erroneously pay tax twlce for the gane sales tax

quarters (Ftndlng of Fact rrl0rr) and ls entltled to a refund of guch taxes.

Ilowever, because petitioner has outstandlng sales and wlthholdlng tax lLabllLties,

such refund is to be applled to them (lt"tt". rf C"ia. fr* State Tax

Commlssion, September 15, L976).  Moreov€r,  " . . . l t  ls usual ly true that where

two persons have mutual clalms agalnst each other and one becones lnsolventt

the other nay set off any debt due hin fron the lnsolvent and account for the

balance on1y.. .rr  (Canale v.  Dept.  of  Taxat ion, 84 Mlsc.zd 786).
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G. That the pet l t lon of George Zocchl,  d/bla George's Supermarket l -s

granted to the extent lndlcated ln Concluston of Law 'rFtt and that except aa so

granted, Ls ln all other respects denLed.

DATED: Albany, New York STATE TAX COMMISSION

UIAR 1,41994
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