
STATE 0F NEI'I Y0RK

STATE TAX COMMISSION

In the Matter of the Petition :
o f

I,lor1d Book Childcraft International, Inc. AtrT'IDAVIT OF I{AITING

for Redeter:mination of a Deficiency or Revision :
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the Period:
72 l t / 76  -  2 /29 /80 .

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is aa enployee
of the State Tax Comnission, that he is over 1.8 years of age, and that on the
2nd' day of ilay, 1984, he served the within notice of Decision by certified mail
upon l'lor1d Book Childcraft International, Inc. , the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

World Book Childcraft International, fnc.
c/o Bud Ross
510 Merchandise Mart Plaza
Chicago, IL 60654

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
2nd day of May, 1984.

thorized to
pursuant to Tax



STATE OF NEW YORK

STATE TAX CO}II'IISSION

In the Matter of the Petition
o f

World Book Childcraft International, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 12/1/76 -  2 /29/80.

AIT'IDAVIT OF I{AILING

State of New York )
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is aa enployee
of the State Tax Comission, that he is over 18 years of age, and that or the
2nd day of May, L984, he served the within notice of Decision by certified nail
upon Robert W. K1einnan, the representative of the petitioner in the witbin
proceedinSr bY enclosing a true copy thereof in a securely sealed postpaid
rdrapper addressed as fol lows:

Robert lrl. Kleinnan
fsham, lincoln & Beale
Three First National Plaza
Chicago, IL 60603

and by depositing same enclosed in a postpaid properly addressed wrapper ia a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said ldrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
2nd day of May, 1984.

ster oatAdthori to
section 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

I(ay 2, 1984

World Book Childcraft International, Inc.
c/o Bud Ross
510 Mercbandise Mart Plaza
Chicago, Il 60654

Gentlenen:

Please take notice of the Decision of the State Tax Comrission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be conrmenced in the
Suprene Court of the State of New York, Albany County, witbin 4 nonths from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision rnay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /f9, State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Pet.itioner' s Representative
Robert lrl. Kleinnan
Ishan, l incoln & Beale
Three First National Plaza
Chicago,  IL  60603
Taxing Bureau' s Representative

Very truly yours,

STATE TN( COMI{ISSION



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f
:

I,IoRIJ BOOK CHTLDCRAFT TNTERNATToNAL, rNC. DECTSTON
:

for Revision of a Determlnatl.on or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 z
of the Tax Law for the Perlod December 1, 1976
through February 29, L980. !

Petitioner, World Book Chll-dcraft International, Inc. r 510 Merchandlse

Mart Plaza, Chicago, Ill lnols 60654, flled a petLtlon for revLslon of a detetml-

nation or for refund of eales and use taxes under Artlcles 28 and 29 of the Tax

Law for the perlod December 1, 1976 through Februaty 29, 1980 (Fl1e No. 3L929)

A fornal hearLng was held before Arthur Bray, HearLng Offlcer, at the

offices of the State Tax Connisslon, Two World Trade Genter, New York, New

York, on January 13, 1983 at 2:10 P.M., wlth al l  br lefs to be submltted on or

before April 18, 1983. Petitloner appeared by Ishan, Lincoln & Beale (Robert W.

Klelnman, Esq., of counseL). The Audit Divislon appeared by Paul B. Coburn,

Esq. (Alexander Welss, Esq.,  of  counsel) .

ISSUE

I{hether petLttoner ts obllgated to collect and reml-t sales and use tax

wlth respect to sales ordered outslde of New York as glfts to be delLvered by

petitioner to New York resldents.

FINDINGS OF FACT

l. Petltloner Ls a firm whose prlncipal buslness actlvlty 16 the pubJ.icatloa

and distributlon of encyclopedlas. Petlttoner solLcits orders for lts productg

through independent comrnLssloned representatlves in New York and forty-slx
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other states. Orders recelved by petltlonerfs representatlves are forwarded to

pet i t lonerrs headquarters in Chicago, ILl lnols.  I f  pet l t loner accepts the

order, the encyclopedias are shipped through the mails or through other lnstru-

mentalities of interstate conmerce directly to the purchaser or the purchaeerts

designee fron binderles Located outslde the State of New York. Petltloner' as

an agent for New York State and on behaLf of New York resldents, collects and

remlts to the Department of Taxation and Flnance New York use tax on orders

received from residents of New York State for use or consumptlon in the State

of New York.

2. On Septenber 20, 1980, the Audlt Divislon lssued a Notlce of Detetmlna-

tlon and Demand for Payment of Sales and Use Taxes Due for the period December I'

1976 through February 29, 1980. The Notice assessed a tax due of $44,905.33,

p lus  in te res t  o f  $7 ,589.35 ,  fo r  a  to taL  amount  due o f  $52,594.68 .  To  the

extent at issue heretn, the Notice \ras based upon an asserted sales and use tax

l labi l i ty ar is ing from the sale of pet i t ionerrs products to out-of-state

residents as gifts which were shipped to New York State resldents.

3. In order to determine the amount of tax l-labll-ity purportedLy due from

these transact lons, the audltor requested al l  of  pet i t lonerrs lnvolces.

Petltioner replied that there was no practlcal or lnexpenslve ltay to furnlsh

the audltor with its invoices. Therefore, the auditor and petitioner agreed to

estimate petitionerts tax Liabllity on the basls of avail-able infornation. On

the basis of informatlon suppl ied by pet i t ioner,  the sun of $535 '406.17,

represent lng 5.35 percent of pet l t ionerfs total  nat ional lnterstate gl f t  salea,

was deternined to be due to gifts that were delivered ln New York. This

resu l ted  in  sa les  and use tax  L iab iLL ty  o f  $38,549.16 .
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4. Petltioner is incorporated in Delaware and malntalns lts headquarterg

in Chicago. It has no facilitles in New York State.

5. Durlng the periods ln lssue, petltloner was a reglstered vendor in New

York State and, throughout the perlods ln lssue, flled New York State sales and

use tax returns.

CONCLUSIONS OF LAW

A. That the term rrrvendorr includes.. .(a) person naklng sales of tanglble

personal property. . . r  the receipts of which are taxed by.. ."  Art icLe 28 of the

New York  Tax  Law [Tax  Law S110f (b ) (8 ) ( i ) (A) ] .  Sec t lon  1131( f )  o f  the  Tax  Law

deflnes tt[p]ersons requlred to coLlect taxrr and ttperson requlred to collect any

tax lmposed by this article'r to incLude every vendor of tanglble personal

property or servlces.

B. That 20 NYCRR 526.I0(d)(1) provldes:

"(d) Sol ic i t ing buslness. (1) a person ls deemed to be
sollcltlng buslness lf he has employees, salesmen, lndependent
contractors, promotlon men, mlsslonary men, servlce rePreaen-

' tat ives or agents sol ic i t ing potent lal  customere in the
Sta ter r .

C. That 20 NYCRR 526.LO(e)(1) provl-des:

r t(e) Int ,erst ,ate vendors. (1) A person outslde of thle
State maklng sales to persons wlthln the State, who sollclts
the sal-es in New York, as defined ln subdivision (d) of
this section, or who maintains a place of buslness aa
defined in subdivision (c) of this section, ls requlred to
collect the sal-es tax on the tanglble personaL property
dellvered in New York or the servlces performed ln New
York. r l

D .  That  by  v l r tue  o f  Tax  Law sec t ions  1101(b) (8 ) ( i ) (A)  and 1131(1)  and 20

NYCRR 526.10 (d)(1) and (e)(1),  pet l t loner ls a vendor required to col lect salee

ta:(.

E. That the New York sales tax is both a rrtransactione taxrr and a rfdeetlnation

taxrr (20 NYCRR 525,2(a)(2) and (a)(3)).  Liabl l l ty for the sales tax ar lgee at
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the t lme of the transact ion (20 NYCRR 525.2(a)(2)).  Moreover,  r ' . . . the polnt of

delivery or the polnt at whlch possession is transferred by the vendor to the

purchaser or designee controLs both the tax lncldent and the tax rate." (20

NYCRR 525.2(a)(3).  Slnce the books were transferred to the purchaser 'e designee

ln New York, the Audit DivisLon properly determlned that New York sales tax

should have been collected.

F. That the petitlon of tlorld Book ChlLdcraft Internattonal, Inc. is

denLed.

DATED: ALbany, New York STATE TAX COUMISSION

[4AY n 2 pg4
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