
STATE OF NT}/ YORK

STATE TAX COUMISSION

In the Matter of the Petition
of

Wayne tr'loral Co. Inc.
and Newark Flor ists,  fnc.

for Revisi,on of Deterninations or for Refunds of
Sales & Use Taxes under Articles 28 & 29 of the
Tax Law for the Periods December l, 1976 through
November 30, 7979 and June 1, lg78 through
November 30, 1981, respect ively.

AITIDAVIT OF I{AIf,II{G

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cormission, that he is over 18 years of age, and that on the
9th day of November, 1984, he served the within notice of Decision by certified
mail upon Michael R. McEvoy, the representative of the petitioners in the within
proceedinE' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Michael R. llcEvoy
Ilarter, Secrest & Emery
700 Midtown Tower
Rochester,  NY 14604

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Posta1
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
9th day of November, 1984.

nister oaths
pursuant to Tax Law section 174



STATE OF

STATE TAX

I\IEW YORK

COMMISSION

In the Matter of the Petition
o f

hlayne llora1 Co. fnc.
and Newark Flor ists,  fnc.

for Revision of Determinations or for Refunds of
Sales & Use Taxes under Art ic les 28 & 29 of the
Tax Law for the Periods Decenber l, 1976 through
Novenber 30, 7979 ar.d June l, lg78 through
November 30, 1981, respect ively.

AITIDAVIT OT UAITING

State of New York ]
s s . :

Couaty of Albany l

David Parchuck, being duly sworn, deposes and says that he is an eryIoyee
of the State Tax Connission, that he is over 18 years of age, and that on the
9th day of Novenber, 1984, he served the within notice of Decision by certified
mai l  upon Wayne Floral  Co. Inc. and Newark Flor ists,  Inc.,  the pet i t ioners ia
tbe within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Wayne Floral  Co. Inc.
and Newark tr ' lor ists,  Inc.
P . O .  B o x  6
Newark, NY 14513

and by clepositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the pet i t ioner.

Sworn to before me this
9th day of Novenber,  1984.

Authorized to
pursuant to Tax

is ter oaths
sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, 1984

hlayne Floral Co. Inc.
and Newark Florists, Inc.
P .O .  Box  6
Newark, NY 14513

Gentlemen:

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of revi-ew at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comission nay be instituted ooly under
Article 78 of the Civil Practice law and Rules, and must be cornrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxatioa and Finance
Law Bureau - litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone // (518) 457-2070

Very truly yours,

STATE TAX CO}II{ISSION

Petitioner I s Representative
Michael R. McEvoy
Harter,  Secrest & Enery
700 llidtown Tower
Rochester,  NY 14604
Taxing Bureau' s Representative



STATE OF NE!il YORK

STATE TA)( COMMISSION

In the Matter of the PetLtlons

o f

WAYNE FLoRA]. CO., INC.
and NEWARK FL0RISTS, INC.

for Revislon of Deternlnatlons or for Refunds
of Sales and Use Taxes under ArticLes 28 and 29
of the Tax Law for the Perlods December I, L976
through November 30, L979 and June 1, 1978
through November 30, 1981, respect ively.

Whether metal franing used ln the constructlon

ls property lncorporated ln a bulldlng or structure

sale of tanglble personal property by farning.

DECISION

of ttCanadi.an Greenhousesrf

used ln the production for

Pet l t ioners, I ' layne Floral  Co.,  Inc.,  P.O. Box 6, Newarkr New York f4513

and Newark Flor ists,  Inc.,  P.0. Box 68, Newark, New York 14513, f l l -ed pet l t lone

for revlsion of determlnatlons or for refunds of sales and use to.ea under

Artlcles 28 and 29 of. the Tax Law for the perlods December 1, 1976 through

November 30, 1979 and June 1, L978 through November 30' 1981, respectlvely

(F l l -e  Nos.  31010 and 38920) .

A combined snall clalms hearing was heLd before John F. Koagel' llearlng

Officer, at the offices of the State Tax Comisglon, One Marine Mldland Plaza,

Roehester,  New York, on December 5, 1983 at 1:15 P.M., wlth aI- I  br lefs to be

submltted by March 4, 1984. Petitioners appeared by Michael R. McEvoy, Esq.

The Audit Divislon appeared by John P. Dugan, Esq. (Thonae C. Sacca, Eeq., of

counsel) .

ISSUE
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FINDINGS OF FACT

1. On May 20, 1980, as the result of a fleld audlt, the Audit Divleion

issued a Notice of Determination and Demand for Payment of Sal-es and Uee Taxes

Due against pet i t ioner l {ayne Floral  Co.,  Inc. ln the amount of $1,02L.31p plue

ln te res t  o f  $189.85 '  fo r  a  to taL  due o f  $11211.16  fo r  the  per lod  December  I '

1976 through Novenber 30, L979, On I'lay 27r L982, as the result of a field

auditr the Audit Divlsion issued a Notlce of Determination and Demand for

Payment of Sales and Use Taxes Due agalnst petitloner Newark Florlsts, Inc. in

the  amount  o f  $10r07L.56 ,  p lus  ln te res t  o f  $11578.48r  fo r  a  to ta l  due o f

$11,650.04 for the period June 1, 1978 through November 30, 1981.

2. Petltioners are engaged ln the busLness of produclng florlcultural and

hortlcultural products for sale. In connectlon with thelr operatlons, both

petltloners purchased materials used to construct growlng chambers known as

rrCanadlan Greenhousesrr which consist of metal frames covered by polyvlnyl

sheets. The greenhouses are of varlous slzes wlth 96 feet by 60 feet being an

average sLze. The chambers can be attached to each other ln order to create a

larger growing area.

3. In constructi.ng the greenhouses, 24 foot stakes are drlven lnto the

ground L2 to 18 feet apart. The uppermost one foot of each stake is Left

above the ground. The netal- frame is bolted to the stakes. No concrete or

other foundation ls used. The metal frame ls assembled using boJ-ts; no permanent

welds are used. Once the frame ls in place, polyethylene sheets are attached

to the frane. The sheets are double-layered so that alr can be forced between

then for an lnsulatlon effect. I{eated air ls clrculated within the chamber by

l-arge fans to malntain the proper clinate for the raising of petltlonersr

products. A11 electrical and water lines to the greenhousea are located above
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ground, either on the surface or suspended from the netal frame. The useful

life of the greenhouses is two to five years. The greenhousea can be left up

and operated year-round and are able to withstand harsh winter weather.

4. The growlng chanbers can be dlsnantl-ed, moved and reaseembled without

danage to any of the parts used in assembling the chambers or to any real

property to whlch the chanbers nlght be attached. The presldent of petltioner

Newark FLorists, Inc. testlfled that he has moved one of the greenhousea once.

The process took two days uslng four employeea. Petitloner Wayne Fl-oral- Co. t

Inc. has never moved its greenhouses. Both petlt,lonersr presldents testlfled

that they knew of flrns whlch dlsnantLe thelr greenhoueee each year ln order to

proJ-ong theLr useful 1ife. There ls an actlve market ln ueed Canadlan Greenhouees

and petltloner Newark FLorlsts, Inc. hae sold used unlts to other companles

which reinstal-L them for use as growing chambers.

5. On audlt, the Audit Dlvision determined that the Canadian Greenhouse

was a structure within the ueanlng and intent of section l1l5(a)(6) of the Tax

Law and was not eligible for the exemption provided for ln that sectlon; and

that, therefore, purchase of the metal- franlng used ln the greenhouoes wag

subJect to tax whil-e the pol-yethylene sheets were not consldered taxable. The

Audlt Dlvlsion also pointed out that an Oplnlon of Counsel of the State Board

of Equal-lzation and Assessment held that the greenhouses were real property

subJect to the real property tax but eligible for an exemptlon from tax for

butldlngs and structures used ln agriculture and horticulture.

6. Petitloners argue that the term rrbulldlng or structurerr in the Etatute

must be lnterpreted to refer only to buildlngs or structures which are real

property subJect to real property tax. Although the State Board of Equallzatlon

and Assessment has found the greenhouses to be subJect to real property taxt
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petltloners nalntain that no one contested thls determinatlon because the

greenhousea rrere al-so held to be quallfied for an agrlcul-tural exemptlon and

there was, thereforer no incentive to protest the Boardrs findlngs.

7. Petltl-oners also argue that the term trbuildtng or structurerr muet be

interpreted to refer only to such bulldings or structures as constltute capltal

lmprovements to real property and that the greenhouses are not capltal improve-

ments under the definitlon provided in sectlon 1101(b) (9) of the Tax Law.

Moreover, petitioners argue that the Federal courta have found Canadian Green-

houses to be qualified for the investment tax credlt under a statute that

provides that such credlt is avaLlabJ.e onl-y for rrother tanglble property (not

incJ-uding a bul l -ding and i ts structural  components). . . t t .

8. Petitloners submitted proposed findings of fact for the Comlsslon'8

consideratlon, all of whlch have been adopted herein by the Comlsslon.

CONCLUSIONS OF I,AW

A. That sect ion 1115(a)(6) of the Tax Law provides, ln pert inent part ,

that recelpts fron the sale of r f [ t ]angible personal-  property '  except property

incorporated in a bul lding or structure.. . ,  for use or consumptlon dlrect ly and

predoninantly ln the production for sale of tanglbJ-e personal property by

farnlng...tt are exempt from saLes and use tax. The term rrfarmlngrt under sald

sectLon includes operating greenhousea or other sinll-ar structures used prinarlly

for the ralsLng of hortlcultural or floricultural conrmodltles.

B. That the rf,ording of section ll15(a)(6) nakes it clear that the l-eglela-

ture intended the term rrstructurerr to have a meaning different frou the term

rrbuildlngrt. As conrmonly understood, the tern frstructurett means tta thlng bulltt

erected, or fabrlcated;... The word rstructurer usually refere to a pernanent
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stationary erection, and ordlnarily carrles with lt the ldea of stze' welghtt

and a t rength . . . t t  (83  C.J .S .  S t ruc ture) .

C. That the Canadlan Greenhouses are of considerable size and weight and

are strong enough to wlthstand the elements lncludlng the cold and snow of

winter. The greenhouses are deslgned to be erected and used in one locatlon

and, despite thelr removablllty, it is apparent fron the record that thelr most

effective utilizatlon does not lncLude taking then down and re-erectlng them on

a dallyr weekly or monthly basis. The Canadian Greenhouses are, therefore,

structures and the metal franlng incorporated in said structurea ie not exeryt

from sales and use tax under sect ion 1115(a)(6) of the Tax Law.

D. That the petltions of I'Iayne Floral Co., Inc. and Newark Florlsts' Inc.

are deni-ed and the notlces of determlnatlon and demand for paynent of sales and

use taxes due issued May 20, 1980 and I'Iay 27 t L982 are sustained.

DATED: Albanyr New York STATE TA)( COMMISSION

N0v 0 e 1984 ,-RA,u;dLC)Q/U-
PRESIDENT
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