
STATE Otr' NEI,/ YORK

STATE TAX COMUISSION

fn the llatter of the Petition
o f

Zev llachtell

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  9  /  U 7  4 - t 7 / 3 0 / 7 6 .

.AtrT'IDAVIT OF }IAIIING

State of New York ]
s s .  :

County of Albany l

Darrid Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over L8 years of age, and that on the
20th day of January, 1984, he served the within notice of Decision by certified
nail upon Zev Wachtell, the petitioner in the withio proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Zev Wachtell
c/o Chaya & Mordechai Ziv
81-20 Chevy Chase St.
Jamaica, NY 17432

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office rnder the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
20th day of January, 1984.

rized to administer oaths



STATE OF NEW YORK

STATE TNT COMMISSION

In the Matter of the PetltLon

of

ZEV WACIITEL

for Revlsion of a Determinatton or for Refund
of Sales and Uee Taxes under ArtLcles 28 & 29
of the Tax Law for the Period September I, 1974
through November 30, L976.

DECISION

Petltlonet, Zev Wachtel, clo Chaya ZLv, 8L-20 Chevy Chase Street, Jamalcal

New York LL432, flLed a petltion for revlslon of a determinatlon or for refund

of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

September 1, 1974 through November 30, 1976 (Fll-e No. 273L7).

A snall cLaims hearing was held before Judy M. Clark' llearing Officer, at

the officea of the State Tax Comml-sslon, Two World Trade Center' New York' New

York, on May l l ,  1983, at 10:45 A.M. Pet l t loner appeared pro se. The Audlt

Divlslon appeared by John P. Dugan, Esq. (Angelo Scopellito, Esq., of couneel).

ISSUE

I{hether the Audit Divislon properly estlmated the percentage of petl.tionerrs

gross saLes which were taxable resulting ln the deternlnation of addLtlonal

sales tax due.

FINDINGS OF FACT

1. Petltloner operated a dellcatesaen known as Arcade Dellcateesen

l-ocated at 55 West 42nd Street, New York Clty. Petitloner sold the buslness

operat lon on January 6, L977 for $40,000.00, $6,000.00 of whlch const i tuted the

sale of furniture and fixtures.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

January 20, 1984

Zev Wachtell
c/o Chaya & Mordechai ZLv
81-20 Chevy Chase St.
Jamaica, NY 11432

Dear Mr. hlachtel l :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Cormission nay be instituted only under
Article 78 of the Civil Practice Law and Ru1es, and must be comrenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths froq the
date of this not ice.

fnquiries concerning the conputation of tax due or refrrnd allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation aad Finance
law Bureau - f,itigation Unit
Building /f9, State Canpus
Albany, New York 72227
Phone if (518) 457-207A

Very truly yours,

STATE TN( CO},I}TISSION

cc: Taxing Bureaurs Representat ive
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On or about January 12, L977, petitioner notlfied the Ta>r Comission

of the aforesald sale and remitted the sales tax collected on the furnlture and

f lxtures sold Ln the amount of $480.00.

2. 0n Aprl l  8,  L977, the Audlt  Dlvls lon requested lnfornat lon fron

petltloner ln the forn of a Bulk SaLe Questlonnalre. No responee was recelved

from pet l t loner.

3. On November 18, 1977, the Audit Dlvlslon lssued a Notlce of Determlna-

tion and Demand for Payment of Sales and Use Taxes Due against Zev l{achtel-l

lsic] d/b/a Arcade Dellcatessen covering the perlod September 1, 1974 through

November 30, 1976 wtth the following explanation:

t'As a result of a revlew of returns flled and your fallure
to submlt informatton requested, 457. of your reported gross
sales are held to be taxabLe. The fol1ow1ng taxes are
determLned to be due in accordance wlth Sectlon 1138 of the
Sales Tax Law. r'

The Notice asserted additlonal sales tax due of $21552.43 plus penalty

and ln te res t  o f  $1 ,136.34  fo r  a  to ta l -  o f  $3 ,688.77 .

4. The Audlt DivLsionrs auditor testlfied that the 45 percent ueed in

deterninlng petitionerrs taxable sales was based on lndustry etandards for thls

type of business. Pet i t loner reported 15.59 percent of hls groes sales as

taxable on sales and use tax returns flled.

At meetlngs heJ-d wlth petit,ioner on August 16, 1978 and August 28'

1978, the foLLowing records were submttted: ST-l00rs (saLes and use tax

returns), Federal l-ncome tax return, check dlsbursement, bank statements'

register tapes. The auditor testlfied that sufflclent records were not malntalned

ln whlch to warrant a reduction to the taxable sal-es perceotage prevlously

determined. The audJ.tor found, based on revlew of purchases made for the

perlod September through November, 1976, that no purchases were made whlch
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lrould be taxable when resold other than beer, soda and clgarettes. Sufficleat

sales records; howeverr wer€ not maintalned to show the type of sales belng

made. The area of question lras whether petltioner sold prePared sandwlches and

coffee through hls operation. It was found that petltloner purchased bread

from a suppl-ler who ordlnarlly sold to restaurants and luncheonettes. The

auditor vlsited the premises of the new orilner but I'apparently the operation wag

changed since lt was sold.rr The Audit Divlsion therefore nade no reductlon to

the Not ice issued.

5. Petitioner reported taxable sales on

based on purchases made durlng the respective

Petltioner added the followlng markups to hLs

Beer
Soda
Clgarettes

salee and use tax returns fll-ed

perlod of beer, soda and cLgarettes.

purchases:

Markup
207(
302
9Z

Petltloner thereby deterulned his taxable sales for the reportlng perlod.

6. Pet,itioner testified that he ran a one-man operation and thue couLd

not oanage to sell any prepared foods. Petitioner contended that delL sales

were made by scale (Ll8 - Ll4 - L/2 Lb. portlons) and that bread was sold ln

serving portlons (2 sllces). PetLtloner also argued that coffee was eold onLy

ln cans for whLch he provlded free urns, cups and stirrers for use by offlce

personnel in their olrn preparatlon. PetltLoner testifled that he dtd this ae

an lncentlve for his eustomers to purchase coffee grounds, sugar and a few

packages of chocolate (nix).

7. Petltioner argued that he prepald hls sales tax based on hls method of

reporting and that, ln fact, hl-s sales tax rras overpaLd due to the eale of

inventory in the bulk sale of the busl-ness.
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Payouts

A. That sectlon 1138(a) of the Tax Law provides that lf a return when

flled ls incorrect or insufficlent, the amount of tax due shall be detetmined

from such informatlon as nay be avallabLe. If necessary, the tax nay be

estimated on the basis of ext,ernal lndlces such as purchases or other factorg.

that the Audit Dlvlsion requested certaln informatlon from petitloner ln order

to determine if the returns flled were correct. That because of the lack of

response by petltlor€rr the Audit DlvLslon properly resorted to the use of

lndustry standards tn determinlng petltlonerrs taxable sales.

That once 1s lt ls established that the Audtt Divlslonrs determlnatlon

was pernlssLble, the burden of proof Ls upon petltloner to sholr that the Audlt

Dlvtslonfs determlnatltn should be overturned. (People ex ret. Kohlman & Co. v.

L a w ,  2 3 9  N . Y .  3 4 6 . )

B. That petltloner made avallable at meetings held with the Audlt Dlvislon

books and records of the buslness operation. Those records dlsclosed no

purchases belng nade of any Ltems whlch would be taxable upon resale other than

beer, soda and cigarett,es. That petltloner reported taxable sales by narklng

up purchases whlch rilere taxabLe when sold, a method extensively used by the

Audlt Dlvision in verLfying taxabLe sales recelpte. That petitloner has sho$n

that the sales taxes reported on sales and use tax returns flled on theee saLes

were suff lc ient.

c. That section 1105(d) (1) of the Tax Law Lmposes tax upon the recelpts

from every sale of food and drlnk of any nature or of food alone when soLd Ln

or by restaurants or other establlshments: (3) in those lnstances where the

-tL-

Peti t loner 's sales records Lndlcated totaL

on a dally basls. No breakdown was made of

CONCLUSIONS OF LAW

cash receipts and caeh

taxable sales.
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sale Ls for consumption off the premises of the vendor, except where food

(other than sandwlches) or drlnk or both are (A) sol-d in an unheated state and,

(B) are of a type conmonly sold for consr,rmptlon off the prenlses and la the

eame form and condltlon, quantitles and packagLng, ln estabLlshments whlch are

food stores other than those princlpally engaged ln selllng foods prepared and

ready to be eaten.

That based on petltioner's own testlmony, bread was eold ln servlng

port,lons, a form, condLtion, quantity and packaglng not slmlLar to a food Etore

Ln which the saLe wouLd be excluded from tax. That petitloner faLled to

sustaLn the burden of proof to show that no sandwlches were soLd through hls

buslness operat lon.

D. That the petition of Zev Wachtel ls denLedr and the Notl.ce of Determlaa-

tion and Demand for Paynent of Sales and Use Taxes Due lesued Novernber 18' L977

is sustalned.

DATED: Al-bany, New York

JAN 2 0 1gg4
STATE TA)( COMMISSION
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