
STAIE OF I{EW YORK

STATE TAX COMMISSION

In the Matter of the petition
o f

West Publishing Co.

for Redetermination of a Deficiency or Revi-sion
df a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  12 /  1  /76- t t  /  30  /79  .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne this
5th day of December, 1984.

ATT'IDAVIT OF MAITING

that the said addressee is the petitioner
forth on said lvrapper is the last known address

State of New York l
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and sayg that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of December, 1984, he served the within notice of Decision by certified
mail upon West Publishing Co., the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

I,/est Publishing Co.
50  h I .  Ke l logg BIvd . ,  P .0 .  Box  3526
St.  Paul,  MN 55165

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

nister oaths
ax Law sect ion 174



STATE OF NEII YORK

STATE TAX COUIfISSION

In the l{atter of the Petition
o f

West Publishing Co.

for Redeterminati.on of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax f,aw for the
Period t2/  Ll1 6-rt l3a /79 .

AtrTIDAVIT Otr'}IAILINC

State of New Yotk ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an eryloyee
of the State Tax Coqission, that he is over 18 years of age, and that on tbe
5th day of December, 1984, he served the within notice of Decision by certified
mail upon E. Parker Brown, the representative of the petitioner in the wit&in
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

E. Parker Brown
Hancock, Estabrook, Ryan, Shove & Hust
One Mony Plaza
Syracuse, NY 132022791

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of Nev York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
5th day of December, 1984.

Author to ster oaths
pursuant to Tax Law section L74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Decenber 5, 1984

I{est Publishing Co.
50 W. Kel logg Blvd. ,  P.0.  Box 3526
St .  Paul ,  MN 55155

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revien an
adverse decision by the State Tax Cormission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and nust be comenced in the
Suprene Court of the State of New York, A1bany Coutrty, within 4 nonths fron the
date of this not ice.

fnquiries concerning tbe conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - I,itigation Unit
Building ll9, State Carpus
Albany, New York 12227
Phone lf (518) 457-2070

Very truly yours,

STATE TAX COltl{rSSIOl{

Petitioner' s Representative
E. Parket Brown
Hancock, Estabrook, Ryan, Shove & Iluet
One Hony PLaza
Syracuse, NY 132022791
Taxing Bureau's Representative
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.STATE OF NEW YORK

STATE TN( COM}(ISSION

In the Matter of the Petition

o f

WEST PUBLISHING COMPA}IY

for Revlsion of a Deterninatlon or for Refund
of SaLes and Use Taxes under Articl-es 28 ard,29
of the Tax Law for the Period December 1, L976
through Novenber 30, L979.

DECISION

Petltioner, West Publishing Company, 50 West Kellogg Boul'evard, P.0. Bo:

3526, St. PauJ-, Mlnnesota 55165, fiJ-ed a petition for revlsion of a determLnatl.on

or for refund of sales and use taxes under Artlcl-es 28 and 29 of the Tax Law

for the peri.od December 1, 1976 through Novenber 30, L979 GLLe No. 32863).

Petitioner, bI its dul-y authorized representatlves, Hancock & Estabrookt

Esqs. (E. Parker Brown, II and Joseph H. Murphy, Esqs., of counsel), wal.ved a

fornal- hearing and subml.tted its case for decislon based on the entlre fl.J-e,

including a Stipulation of Facts dated October 25, 1983, and upon briefs to be

subnitted by February 2L, 1984. After due consideration of the flJ-e, the

Connlssion renders the fol-l-owing decision.

ISSUE

Whether certain of petitioner's soft cover publicatlona constitute perLodl-

ca1s, receipts fron the sale of which are exempt fron sales and use taxatLon

under sect ion 1f15(a)(5) of the Tax Law.

FINDINGS OF FACT

1. 0n Octobet 20, 1980, following a fle1d audit, the Audtt DLvisLon

issued to petitioner, llest Publishing Company ("West"), a NotLce of Detemination

and Denand for Paynent of SaLes and Use Taxes Due for the period Decenber I'
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additional tax due in the anount of1976 thxough Novenber 30, L979, assessing

$39,794.14, plus interest.

2. 0n January 16, 1981, t{est fiLed a petLtion contesting the above-noted

assessment. Thereafter, petitloner and the Audlt Division agreed that the

natter shoul-d be subnitted for declsion based on the entire flle without need

for oral argunents. The parties subnitted a Btipul-ation of relevant facts,

dated 0ctober 25, 1983, together with attached docunentation in support thereof,

providLng as f ol-Lows:

'(1) West Publishlng Cornpany, headquartered ln St. Paul, Mianesota,

is a najor national pubJ-isher of J-egal naterials, as well as educationel

naterials used in colleges and universitles.

Q) In 1980 the Audit Division of the New York State Departnent of

Taxation and Finance conducted a sales and compensating use tax audit of

West Publ-ishing Conpany for the period December 1, L976 tblough Novenber 30,

1979 (hereinafter " the audit  per iod").

(3) It was establ-ished as part of this audit that West Publishing

Conpany had lncorrectly accrued use tax on advertising purchases totallng

$2461066.00 and that,  accordingly,  West is due a refund of $18r624.45.

Because hlest nade fornal appJ-ication for a refund prior to completion of

the audit, this refund rcas excluded from conslderation by ttre examiaers

and was not offset against additional tax found due in other areas of the

audit .

(4) It was also establlshed as part of this audit that additlonal

use tax of $111040.00 was due on saLes aids, sanpJ-e giveaways, aad reference

naterials shlpped by West Publishlng Conpany into New York State for use

by West enpJ-oyees prinarily at Westrs Mineola, New York, sal-es office.
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I'Iest Publlshlng Company stated its agreenent with this adjustment and Ls

not contesting this issue herein.

(5) The onJ-y area of disagreenent in the audlt concerned the taxablJ-lty

of certain publlcations whtch the exaniners characterized as being of two

basic types:

I 1) Reporters (regional- review of

court cases and decisions)

2) Federal Case News (Update of

Federal Court cases) t

West Publlshing Conpany naintalned that the pubJ-icatlons ln question (to

be described more fuj-J-y below) were periodicals subject to the sales tax

exemption at Tax Law section ll15(a)(5). The eramlners heLd, however,

that the publications were not periodlcals, but rather constituted eLther

tanglbJ-e personal property taxable under Tax Law section 1105(a) or

infornat ion services taxabLe under sect lon 1105(c)(1).

(6) The exaniners attrtbuted $3301173.50 ln sales durlng the audit

period to the rReporterr category and $501827.50 la sales to the FederaL

Case Nelds category. Tax was then calculated at an average rate of 7.547%,

resuJ-ting in asserted additional tax due of $241918.20 in the former

category and $31835.94 in the lat ter,  for a total  of  $281754.14. l r lest

PubLishing Conpany agreed that these amounts were computed correctl-y, but

continued to dispute the taxabil-lty of the publications.

(7) 0n October 20, 1980 Notice of Deternlnation and Demand for

Paynent of SaLes and Use Taxes Due No. S801020f84C was Lssued to West

Publishing Conpany in the principal- amount of $39r794.L4, together with

statutory interest of  $61588.79, fox a total-  anount shown due of $461382.93.
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The $39, 7g4.L4 in principal cons5.sts of the aforementLoned $tl,04O:00 la

use tax, which is uncontested, plus the $281754.14 attributed to publicatlon

sa1es.

(8) West PubLlshing Conpany petitioned for revLew of the Tax Depart-

ment 's Deterninat lon, stat ing i ts rel- iance oa Tax Law sect ion 1l f5(a)(5).

0n May 26, L982 a prehearing conference was he1d. Because the issue

herein was not resolved at this conference, the Tax Appeals Bureau accepted

Westrs petition as perfected and forwarded the case for fornal- heariag.

On 0ctobex 2L, 1982, the Departnent of Taxation and Finance served its

Answer upon West, denying the alJ-egations in the Petition and affir:natively

stating, inter alia, that the pubJ-ications ln question are taxabl-e both as

infornation services under Tax Law section 1105(c)(3) and as tangibJ-e

personal property under Tax Law sectLon 1105(a).

(9) The principal publlcation in the examinersilReporterr category

was rNew York Supplenentr. Other publlcations in the category LncJ-uded

rFederal Reportert, rFederal Supplementr, rsupreme Court Reportert, aad

rNortheastern Reporter I .

(10) The lssue herein involves the taxabiLity of recelpts fron the

sale of the soft cover pubJ-lcations (Reporters and FederaL Case News) to

subscribers who did not also purchase the bound vol-umes.

(11) New York Supplenent soft cover publicatlon lras Lssued by West

Publishing Conpany on a weekJ-y basis throughout the audit period. West

aLso pubS-ished bound hard cover volumes titl-ed 'New York Supplenent' on an

occasional basis throughout the audLt period.

(12) West Publishing Conpany collected and renltted approprlate tax

on receipts from the sal-e of hard cover bound volumes.
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(13) New York Supplenent soft cover publicatlons contained the textg

of reported decj.sions of the courts of the State of New York. Prefacing

each decision was a synopsis of the case prepared by the editoriaL staff

of West Publishing Conpany. Al-so prefacing each declsion were headnotes

containing ruJ-es of l-aw enunciated by the court. The headnotes, J-ike

synopses, rrere prepared by the West editorial staff and coded according to

Westts key nunber system. Nunbers corresponding to these headnotes were

inserted into the texts of the decisions themseLves for readerst ease of

reference.

(14) The bound volumes of New York Supplement pubJ-ished subsequent to

the issuance of New York Supplenent soft cover publication contained the

texts of decislons, synopses, and headnotes. WtriLe a citatlon to a given

page in the soft cover publication may be a proper cLtation to the same

naterLal in a hard cover voJ-une, the printed texts would frequently not be

identical. For example, the beginning and endlng text on page 32 of 417

l{ys 2d as contained in the soft cover publ-ication ie dlfferent fron the

text of the same page contained in the hard cover vol-une. The hard cover

bound volunes contained lnfornation not present in the soft cover publlca-

tions such as introductory citations to the Northeastern Reporter and to

the official- reporters for the Lower state courts. Additionally, the hard

cover volumes contained page citations to official- reporters lnserted into

the texts of decisions. FinaJ-J-y, typographlcal and other errors in

decisions appearing in the soft cover publ-Lcation were corrected prior to

their publication in the hard cover bound volunes.

(15) New York SuppJ-enent soft cover pubJ-lcations contained advettistng

for other publications of West Publishlng Company, for pubJ-lcations of
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other cornpanies and for West trade exhiblts. This advertislag did not

appear in the hard cover voLunes with the exceptioo that sone of the hard

cover volumes do contain an advertisement for West PubJ-ishing Servicee oa

the l-ast page of the volume.

(16) New York Supplenent soft cover publlcatlons contained a feature

titled 'In This Issue', prepared by Westts editorl-al staff, givLng hlghllghts

of the court decislons reported. This feature did not appear ln the hard

cover bound volumes.

(17) Under the caption rArticLes of Interestr, New York Supplement

soft cover publicatlons contained a notice to the pubJ-lc soJ-lclting the

subnission of prevlously unpubJ-ished articles on subjects of lnterest to

the New York bench and bar. Thls sol-icitation did not appear Ln the hard

cover bound volunes.

(18) New York SuppJ-enent soft cover publications contained at least

nonthly a feature titled 'AdnlnLstrative Htghlights', prepared by Westrs

editorial staff, giving sunnaries of inportant oplnions of the Attorney

General, State Conptroller, and Counsel of the State Board of Equal-izatLon

and Assessnent. This feature did not appear in the hard cover bound

volumes.

(19) An occasional feature found ln New York guppl-ement soft cover

publications lras a listing of recentJ-y reported federal- cases arisl.ng Ln

New York. Areas of the 1aw invoLved in these cases were hlghllghted by

West editors. This feature did not appear in the hard cover bound voluoes.

(20) An occasional- feature contained in New York Supplement soft

cover publications was a 'Synopsis of Recent New York FederaJ- Casesr.

This feature, prepared by West editors, consisted of concise sumrnaries of
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the facts and holdings in cases decided by the Suprene Court of the United

States, United States Courts of Appeal-s and United States DletrLct Courts.

It did not appear in the hard cover bound volumes.

(JL) New York Supplenent soft cover pubJ-ications contaLned at leaet

nonthly an annotated subject index to recently published J-egal Journal-

articl-es. This feature, prepared by the West editorLaL staff atrd titl-ed

rI,aw Review References', did not appear in the hard cover bound volumee.

(22) New York Supplenent soft cover pubJ-ications occagionalJ-y contalned

articl-es on lega1 topics written by attorneys who were not enployed by

West PubLishing Conpany. Contributions by such outside authors nere

captioned 'Article of Speclal Interesti. They dld aot appear ln the hard

cover bound volumes.

(23) A rspecial- copyrighted featuref in New York Supplement soft

cover publications during sesslons of the New York State LeglsJ-ature traa

rThe Albany Letter'. This article was prepared by the West editorial

staff and contained a sunmary of J-egisJ-ative highj-ights, lncJ-uding synopses

of new laws and evaluations of their significance, as wel-l- as llstlngs of

the Governor's vetoes. The AJ-bany Letter did not appear ln the hard cover

bound volumes.

Q4) As New York State court rul-es rilere amended or proposed amendments

were promulgated, the texts of these changes were printed in New York

SuppJ-enent soft cover pubJ-ications. They dtd not appear in the hard cover

bound volunes.

(25) New York Supplenent soft cover publ5-cations contained cal-endare

of continuing 1egal education events at least nonthLy, prepared by Westrs

editorial staff. These did not appear in the hard cover bound volumes.
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(26) 0n a monthly basis New York SuppJ-enent soft cover pubJ-Lcatioas

contained a copyrighted feature titled fJudiclal- HighJ-ights', prepared by

Westrs editorial staff. These articl-es contaioed precis of current court

decislons in the United States of particular interest' coupled wlth

editors' observations on the significance of the decisions. The Judl.ctal-

Highlights feature did not appear ln the hard cover bound volumes.

(27) New York Supplenent soft cover publicatloos contained editorial-J-y

prepared tables of tCunul-ative Cases Reportedt and 'Cunulative Statutes

Construedr. The hard cover bound volumes contained tables of 'Cases

Reportedr and 'Statutes Construed'. The hard cover bound volune tabl-es

were compilations integrating aJ-1 prevlous data in alphabetical or numerlcal

order.

(28) New York Supplenent soft cover publication contained tables of

case citati.ons to the Anerican Bar Assocationrs Staodards for Crininal

Justice, prepared by t{estrs editorial staff. These tables did not appear

in the hard cover bound volumes.

(29) New York Suppl-enent soft cover publlcatione contained a lletlng

of rCunulative Words and Phrases' selected by the West editoriaL staff

from recent state and federal court declsions. The hard cover bound

volurnes contained a section titled 'Words and Phrasesr. Hard cover bound

volune listings were conpilati.ons integrating all previous data in al-pha-

betical order.

(30) New York Supplenent soft cover publications contaiaed extenslve

listlngs of parallel case citations, prepared by Westrs edltorial- staff,

from N.Y. Supplenent 2d to officlal reports or memorandum decl.sions.

These llstiags did not appear ln the hard cover bound volunes.
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(31) New York SuppJ-enent soft cover publication contaioed a 'Key

Nunber Digestt, prepared by the West edltoriaL staff, consistiag of a key

word index with terse statements of the nain i.ssues lnvolved in the court

cases cited. The hard cover bound volumes also contained a tKey Nunber

Digest'. The l-atter constituted a conpiLation of previous data but was

the subject of additionaL editorial work, such as the iosertion of topical

subheadings not present in the soft cover publlcatLons.

(G2) The bound volumes contained the following additional data not

present in New York Supplement soft cover pubJ-ication: (a) tabl-es tltled

|N.Y.S. References' or 'New York Supplement References' gLvlng paral-lel

citations fron official reporters to N.Y. Supplenent 2$ (b) a map of

Judicial Departnents and Judicial Districts; (c) a title page and Tabl-e of

Contents; and (d) a roster of judges of New York State courts.

(33) New York SuppJ-enent soft cover publicatlons have been classifled

by the Unlted States PostaL servlce as publications which are entitled to

second class nailing priviJ-eges.

(34) New York SuppJ-enent soft cover pubJ-icatlons were avallabl-e for

clrculation to the public, either on a subscriptlon basis or by sale of

single numbers.

(35) New York SuppJ-enent soft cover publ-icatlons had contLnuity as to

title and general nature of content from issue to issue.

(36) New York SuppJ-enent soft cover pubJ-ications have been sold by

West Publi.shing Conpany in New York State slnce the advent of statewide

sales taxation.

(37) Attachnents I, J and K [being soft cover pubJ-ications of West's

Federal- Reporter (ApriJ- 11, 1983), Federal Suppl-enent (June 6, 1983) and
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Suprene Court Reporter (ApriJ- 15, L979), respectiveJ-yl whil-e not issued by

West Publishtng durlng the audit period wil-1 be taken as being il-lustratlve

respectiveLy of the Federal- Reporter, Federal- Supplement, Suprene Court

Reporter soft cover publications issued by West duriag the audit perlod.

The publications exhibited ln Attachments I, J and K do not contain the

features described in paragraphs 17-26, 30 and subpart (a) of paragraph 32

of this stlpuJ-ation. The Federal Reporter, Federal- Supplement and Suprene

Court Reporter contaln features and attributes ldentical or very sinil-ar

to the features and attrlbutes of the New York Supplernent descrlbed 1o

paragraphs 14, L5, 28, 29, 3I ,  33, 34, 35 and 36.

(38) Attachment L [being a soft cover pubJ-ication of West's Northeastern

Reporter (Jul-y 6, 1983)l whil-e nor issued by West PubJ-ishing during the

audlt period wil-l be taken as being il-l-ustrative of the Northeastern

Reporter soft cover publications issued by West during the audit perlod.

The Northeastern Reporter soft cover pubJ-ications do not contain featuree

corresponding to the features of the New York Suppl-ement described in

paragraphs 17, L8,20,2Ir  22, 23 and 25 of thls st ipuLat ion. The North-

eastern Reporter contains features and attributes ldentical or very

slnllar to the features and attributes of the New York Supplenent descrLbed

i n  p a r a g r a p h s  1 3 ,  L 4 , 1 5 ,  L 9 , 2 4 , 2 7 , 2 8 , 2 9 , 3 I ,  3 3 ,  3 4 , 3 5  a n d  3 6  o f

this stipulation. The features of the Northeastern Reporter referred to

freguency as the correepondingin the preceding sentence appear with the sane

features of the New York Supplenent.

(39) Westrs Federal  Case Nens was a soft

issued by West Publishing Conpany on a weekl-y

cover, panphJ-et-llke pubJ-icatlon

bas is .



(41) Federal Case News consisted of sumnaries, prepared by the l{est

editorial staff, of current decisions of the Supreme Court of the Unlted

States, United States Court of Appeals, United States Court of Cl-aims,

United States Court of Custons and Patent Appeal.s, Temporary Energency

Court of Appeal-s, Unlted States District Courts, Judicial Panel- oa Multi-

district Litigatioa, United States Customs Court, and United States Court

of l"Iil itary Appeal-s, as wel-l- as of sel-ected state court decisions.

(42) Federal Case News also included indices and tables of cases,

prepared by West 's editors.

(43) Federal Case News has been classified by the United States

Postal Service as a publication entitled to second class naiJ-ing priviJ.eges.

(44) Federal Case News was avail-abl-e for circuLation to the public.

(G5) Federal- Case News had continuity as to titl-e and geaeral oature

of content from issue to lssue.".

3.  Each of pet i t ionerts soft  cover publ icat ions 1abe1f-ed "I" ,  "J",  "K"

and "L" (the Federal Reporter, Federal SuppJ-enent, Supreme Court Reporter and

Northeastern Reporter) carries on i.ts front cover the statement "A Unit of the

National Reporter System".

-11 -

(40) None of the naterial which appeared in Federal-

published in any other forn by West Publishing Conpany.

bound, hard cover volune titled 'FederaL Case News'.

t !

Case News was

There waa no

[refer st ipuJ-ated fact "16"]  is

issue of the New York Supplenent ag

4. The feature titled "In This Issue"

referred to on the front of each soft cover

"'In This Issuef, Sunnary of Cases appearing

suppl ied).

in this advance sheet." (emphasls
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5. Each of petitlonerts soft cover pubJ-icationg "I", "J", "K" and "L" and

the soft cover pubJ-ications of New York SuppJ-enent contalned the feature

"Cunulative Statutes Construed" [EIg stipulated fact "27*l under whlch

heading appears the phrase "[f]or earl-ier constructlons, see sane Table ln

prior Advance Sheets and Bound Volumes." (emphasis suppLied). The hard cover

bound vol-unes of these publ-ications contained the feature "statutes Construed",

under which heading appears the phrase "[f]or Later constructions, see Eame

Tabl-e in current Mvance Sheets." (emphasis supplied).

6. The hard cover bound volunes of each of the above-noted publlcatLons

contains a notation with its copyright notice, identifying its vol-ume number

and the issue numbers of each of the eorresponding volune soft cover pubJ-ications

which are included in the hard cover bound volume [e.g. hard cover bound vo]-ume

nunber 418 of New York SuppJ-enent (second series) encompaases soft cover

publicatl-ons nunbered volume 418 of New York Supplement (second serLes) Nos. 1

through 5. l .

7. The lnside of the cover page of the Federal- Case News contains the

following statement:

"The cases grrnmaslzed in this Lssue are those received fron the
Courts during the week preceding this pubJ-ication. Al-l- cases received
are suunatlzed,; no sel-ection is nade." (emphasis added).

CONCLUSIONS OF IAW

A. That section 1105(a) of Article 28 of the Tax Law lnposes a

"tt]he receipts fron every retail sale of tangible personal property,

otherwise provided in lArt ic]-e 281.".  Sect ion f f15(a)(5) of the Tax

exempts from tax the sale of newspapers and periodical-s.

t€rx uPon

except as

Law
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B. That the term "periodical" is not defined in the sales tax law.

Furthermore, for a portion of the period at issue hereio, specificalJ-y prlor to

January 31, L979, the Connission had not enacted any regulatlons defining saLd

term.

C. That in the Matter of Slegfried Lobel d/b/a Governnent Data Publlcatione,

State Tax Conm., October 2, 1981, the Connlssion concluded, in relevant part'

as follows:

"In the absence of a definition of a periodlcal within the neanLng of
the sal-es and use tax exemption statute, resort has to be nade to a
test of conmon understanding infJ-uenced by authority fron collateral
sources. (G & B Publishing Co. v. Departnent of Taxation & Finance,
Sales Tax Bureau, 57 A.D.2d 18, 392 N.Y.S.2d 938; Research Inst l tute
-of Anerica, Inc. v. Department of Taxation & Flnance' 99 Misc. 2d
243, 4L5 N.Y.S.2d 928.) A periodical- is a vehicl-e for the transnissLon
of news, opinions, ideas, infornation and literature. It has the
conmon elements of periodlclty, general avail-abiLity to the public,
and continuity aa to titl-e and general nature of content fron lseue
to issue. It does not usually posses (sic) a substantLal" and permanent
binding and the writings contained therein are custonarily the
product of an editorial staff rather than a slngle author. (Business
Stat istLcs 0rganizat ion, Inc. v.  Joseph, 2gg N.t .  443, 87 N.E;2a-

,  State Tax Conm., March 13,
1 9 8 1 .  )  

-

D. That regul-atlons of the State Tax Connission, effective January 31,

L979, provide, in relevant part, as follows:

"Deflo@. (1) In order to constltute a
pertoa nform generalJ-y to the foJ-lowLng
reguirenents:

(i) it nust be published ln printed or written form at
stated lntervaLs, at least as frequentJ-y as four tlmes a year;

(ii) it nust not, either singly or, when successive issues
are put together, constitute a book;

(ii i) it nust be availabl-e for circul-ation to the publlc;
(iv) it nust have continuity as to titLe and general nature

of content from issue to issue; and
(v) each i.ssue must contain a vari.ety of articLes by

different authors devoted to literature, the sclences or the
arts, news, some special industry, profession, sport or other
field of endeavor.
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(2) A publication which nay be known as or considered to be a
newsletter nay qual-ify as a periodical- if it conforms to the above
standards. Where a newsLetter has no slgned articJ-es, but has a
staff of wrlters who original-J-y prepare articles, such publication
will be considered to have articLes by different authors. If a
publlcation has been cl-assj.fied by the Unlted States Postal Servlce
as one which Ls entitled to second cl-ass nailing privJ.J-eges, that
fact will be considered in determinlng whether or not the pubJ-icatlon
is a periodlcal.

(3) Nothlng ln this section shall be construed to exempt aB a
periodical the following:

(i) advertising naterial, such as cataloge, flyers,
panphJ-ets and brochures;

(ii) l istings and conpilatlons which constltute infornation
services;

(ii i) publications which are issued at stated intervals but
which are books or parts of a book.

* * *

Exanple 11: Advance sheets of court reports are not periodlcals,

*  *  * . ,  [ 2 0  N v C R R  5 2 8 . 6 ( c ) ] .

E. That in Matter of Business Statistics Organization v. Joseph, (supra),

the Court of Appeals hel-d certain pubJ-icatiens (reports and forecasts of

conditions affecting commerce, industry and finance) to be exempt fron sal-es

and use taxes as periodlcal-s. In so doing, the Court distlngulshed Matter of

Moody's Investors Service v. McGoldrick (280 N.Y. 581), in which certaLn weekJ.y

panphlets (col-lecting and conpiJ-ing statietical infornation conceroing dlfferent

cl-asses of corporate securities) integrated into a year-end bound reference

book or manual were held not to be exenpt from tax as periodLcal-s. In distin-

guishing the two cases the Court, in its declsion in Business Statistics,

observed the following:

". . . the weekly panphl"ets in the Moody case (gg) dld oot cone
within the category of fperlodical-s', not subject to the tax, because
they were nerely pubJ-ications at reguJ-ar intervals of conponent Parts
of the reference book or nanuaL issued at the end of the year. In
short, the Moody case simply sanctioned the taxabil-ity of receipts
fron the sale of such reference books or manuals.
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An entirely different sLtuation is presented in the IBusiness
Statl-sticsl case. The publlcations here involved Iin Businese
@.el can not in any sense be regarded as booke or parts
ffi;F [Matter of Business Statlstics v. Joseph, (ry. ) at

P.  4491.

F. That both Moodyrs and Business Statistics were decided prior to the

effective date of 20 NYCRR 528.6(c). As noted in Concluslon of Law "E", one of

the dlstinguishing considerations in deterninlng whether or not a glven publl-

cation quaLifies as a periodical, under the test of cornmon understanding of

such term ( i .e.  pr ior to the regulat ion's effectLve date),  is whether the

pubLicatlon is a "book or a part thereof". This considerati.on was l-ater

included in the definitlon of a periodical as set forth ln the ComLssion's

regu la t ion  Isee  20  NYCRR 528.6(c ) (1 ) ( f i )  and (3 ) ( i i i ) ] .  Accord ing ly ,  th is

factor nay be considered both prior to, as well- as after, the effective date of

the noted reguJ-ation.

G. That several of the criteria to be considered in deternLning rthether

or not a given publlcation is a periodical exenpt fron tax, as reflected ln

both the general terms of the test of conmon understandLng and (in sonewhat

more specific terns) under the Conmissionrs regulation, appear uncontested.

Specifically, periodicity and frequency of pub.licatlon, avaiJ-abtJ-ity to the

general public, and contlnuity as to tltJ-e and generaL content fron issue to

issue, are not contested. Accordingly, the issue turns on whether the instant

publications meet the fol-Lowing criteria:

(a) whether the writings contained therein are the product of an

editorial staff rather than a single author, or contain a varlety of

articl-es by different authors;

(b) whether the publications do not constitute books or parts thereof.
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H. That the publications at issue did not, elther before or after the

enactment of the regulations, quaU.fy as periodical-s exempt from tax under Tax

Law section 1115(a). Each of the softcover publlcations labelled "I", "J", "K"

and "L" presents the texts of decj.sions of the varlous courts together wl.th

headnotes llsting the najor points or lssues addressed in the courta' decLelons,

as well as various tables and/or indexes of cases and statutes. Many of the

other "features", such as the articles by outside attorneys, aPPear only

infrequently. Moreover, wtrtl-e the case headnotes and other noted features are

prepared by petitioner's large edltorial- staff rather than by a single author,

these itens are in fact listings of references, Lndexes and abstractlons of

infornation fron the texts of the cases, rather than internal-J-y-generated

edltorial-, forecasting, advisory or interpretational narratives as was the case

in Business Statlstics, €llpg. and , .ggpgl. (cf .

G & B Publishing Co. v. Departnent of Taxation & Finance, Sales Tax Bureau, 57

A.D.2d 18, mot.  for 1v. to app. den. 42 N.Y.2d 807).  Furthernore, eaeh of the

above pubJ-icationa at lssue, (except for the Federal Case News), are constLtuent

parts of books. As noted in Finding of Fact "3", the subject pubJ-lcatlona are

referred to as "qnits of (West's) National Reporter System". Each of these

soft cover publlcations contain, as noted in Finding of Fact "6", issue nunbers.

The hard bound edition of each nunbered vol-ume contains a reference to the

issue numbers of the particuJ-ar soft cover pubJ-ications of the same general-

volume number contained in the hard bound edition. But for ninor dlfferences

as noted, such as the addltlon of official cLtes, the pagination and texts are

the same. The integration of the material contal.ned in the subject publLcatlons

(except Federal Case News) lnto hard bound volunes, also takes these pubJ-icatl.one

out of the category of periodical-s. The subject publicatioas are no less
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constituent parts of books because the subscribers do not receLve ,t" ,r""4

bound *rol,,n 
". 

I

Final-l-y, the issues of Federal- Case News, al-though specifically not

constituent parts of books, do not quaLtfy as periodLcal-s. Federal Case News

presents to its recipients sunmaries of the decisions of the various courts, aa

noted, lrithout expressions of editorLal opinion or other advlsory or interpretational

narrative thereon, together with lndices, tables of caees, etc. as noted above.

Publlcation of such abstractlons of infornatj-on and conpilatlons of findlng

aids does not constitute publJ.cation of a periodical-. In eum, noae of the

pubJ-icatlons at issue are periodicals exempt from sales tax.

I. That inasmuch as the same lnfornation presented Ln petltloner's

publications is generally avail-able to the pubJ-ic Ln other forms and ls not

uniquely pereonal in nature, such pubJ-ications are not exempt as a personal

infornatLon service under Tax Law sect ion 1105(c)(1).

Newspapers, Inc. v.  State Tax Conm., 101 A.D.2d, 977).

J. That the petition of West PublLshing Conpany

of Determinatj.on and Demand for Paynent of Sal-es and

October 20, 1980, but nodified to reflect the refund

i s

Use

due

(Matter of Twin Coaet

denLed and the Notlce

Taxes Due, dated

as noted Ln etipulated

fact "3",  ls sustained.

DATED: Albany, New York STATE TAX COMI,fiSSION

the subscribere retain the
of the hard bound vol-trnes.

DEC 0 5 1984

1 
Io fact, the inference to be drawn ie that

subject pubJ-ications for use as the equivaLent
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