
STATE OF NEIC YORK

STATE TAX COMMISSION

In the Matter of the
o f

Victory Markets,

Petitlon

fnc . AIT'IDAVIT OF MAITING

for Redeterrnination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  72 /L /72  -  8 /3 t /76 .

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Cormission, that he is over 18 years of age, and that on the
6th day of Apri l ,  7984, he served the within notice of Decision by cert i f ied
mail upon Victory Markets, Inc., the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Victory Markets, Inc.
c/o Joseph I{. Nishinura, Vice Pres.
54 E.  Main St .
Norwich, NY L3815

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet. i t ioner.

Sworn to before me this
6th day of Apri l ,  1984.

o - a
Tax



STATE OF

STATE TAx

NEW YORK

CO}'MISSION

In the Matter of the
o f

Victory llarkets,

Petit ion

Inc . AITIDAVIT OF MAITING

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  12 /7 /72  -  8 /31 ,176.

State of New York ]
ss . :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Cornrnission, that he is over 18 years of age, and that on the
6th day of Apri l ,  L984, he served the within noLice of Decision by cert i f ied
mail upon Thomas A. Vitanza, the representative of the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Tbomas A. Yitanza
Yitanza, Shabus & Fertig
1 5  M a p l e  S t . ,  P . 0 .  B o x  3 9 0
Norwich, NY 13815

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said lrrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
6th day of  Apr i l ,  1984.

r o a
sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  6, L984

Victory Markets, Inc.
c/o Joseph W. Nishimura, Vice Pres.
54 E.  Main St .
Norwich, NY 13815

Gentlemen:

Please take not ice of
herewith.

the Decision of the State Tax Commission enclosed

You have
Pursuant
adverse
Article
Supreme
date of

NYS
Law
Bui l
AI
Pho

Petit ioner's Represen
Thonas A. Vitanza
Yitanza, Shabus & Fe
15  Map le  S t . ,  P .0 .  Bo
Norwich, NY 13815

right of review at the administrative leve1.
of the Tax law, a proceeding in court to review an

te Tax Comnission may be instituted only under
ctice traw and Rules, and nust be commenced in the
of New York, Albany County, within 4 months fron the

tat ion of tax due or refund allowed in accordance
t o :dressed

Taxation and Finance
u - Litigation Unit

ing {{9, State Campus
, New York L2227
/I (s18) 457-2010

Very truly yours,

STATE TN( COHMISSION

now exhausted
to  sec t ion(s )  11

decision by the S
78 of the Civi l  Pr
Court of the State
this notice.

Inquiries concerni.ng the
with this decision may be

390

Taxing Bureau's Repres tative



STATE OF

STATE TAX

I
NEIT YORK

COMMISSION

In the Matter of the Petition

o f

vrcToRY MARKETS, INC.

for Revislon of a Determlnatlon or for Refund
of Sal-es and Use Taxes under Artlcles 28 ar.d 29
of the Tax Law for the Perlod December 1, 1972
through August 31, L976.

DECISION

Petltloner, Vlctory Markets, Inc., clo Joseph W. NLshlnura, Vlce Presldent'

54 East Maln Streete Norwlch, New York 13815, f l led a pet i t lon for revlslon of

a deterninatl.on or for refund of sales and use taxes under Artlcles 28 and, 29

of the Tax Law for the perlod December 1, L972 thxough Auguet 31, 1976 (Flle

N o .  2 0 0 6 6 ) .

A fornal hearlng was held before Frank W. Barrle, Hearlng Offlcer, at the

offices of the State Tax Cornmlsslonr Bullding //9, State Campus, ALbany, New

Yorkr on January 11, 1983 at, 10:00 A.M., contlnued at the same locatlon on

January 13, 1983 at 10:00 A.U., and conttnued to concluslon at the eade locatlon

on January 26,1983 at 10:00 A.M.r with al l  br lefs to be Bubnlt ted by June 17,

1983. Petltloner appeared by Vltanza, Shabus & Fertlg, Esqs. (Thouas A.

Vitanza, of counsel). The Audit Dlvislon appeared by Paul B. Coburn, EBg.

(Harry Kadlsh, Esq.,  of  counseL).

rssuEs

I. l i lhether the Audit Dlvlsion properly determined that petLtloner under-

collected sales tax.
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II. I{hether the Audlt Divislon properly deternlned that petltloner ltas

Liable for use tax on varlous leases of tangible property from lta wholly owned

subsldiary.

FINDINGS OF FACT

1. On Septenber 6, L977, the Audit Divlslon issued a Notlce of Detetmlnatlon

and Demand for Paynent of Sales and Use Taxes Due against petltlooer, Vlctory

Markets, Inc. (herelnafter,  rrVlctoryrt) ,  and Darryl  R. Gregson, Joeeph Y.

Nishimura, HamiJ.ton J. Snlth, Paul T. Panlco, Frank W. Wlllett' Frank L. Powelt

and Herman J. Asma, lndlvldually and as officers of the eorporatlon. the

NotLce alleged that the fol-lowing taxesr plus penalty and tntereat, nere due

based upon €ur audLt of Victoryrs records:

Period Ending

2128173
s l3L /73
8 l l t l 73

rr /  30 I  73
2128174
s l3L /7  4
813L l74

LL/ 30/74
2128175
s /  3L /75
8 l3 t l75

rL l30 /7  5
2 lZe  176
3/3117 5
4130176
5 l3 r l76
6130/76
7 /31176
813L l76

TOTAL

Addltlonal Tax

$  13 ,619 .44
7  ,949 .5L
9 ,311 .51

L0,458.2L
13 ,559 .86
10 ,  148 .  31
10 ,  086 .  1  3

654.70
17 ,068 .19
22 ,48 r .55
8 ,  586 .  3  1
9 ,891 .33

23 ,26 r .65
(2  ,  L r3  .7  L '
5 ,596 .59
7 ,485 .93
6 ,299 .83
6  ' 544 ,36
6 ,2L9 .62

$187 ,109 .42

2. As the result of a conferencer petltloner conceded that tax Ls due

the anount of $37,307.31, and the Audlt Dlvision conceded that tax ln the

anount of $45,535.98 should be canceLLed. The sales and use taxes stil-l in
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dlspute total $1041266.I3 whlch Lnclude an alJ-eged undercoll-ectlon of sales tax

of $85,565.99 and use taxes alleged due on certain leased property plus penalty

and lnterest.

3. Petltloner ls a retall supermarket chaln. The number of storea ranged

from seventy-four at the beglnnlng of the audlt perlod to seventy-elght at the

close of the audit perlod. It ls publlcl-y owned wlth approxlmately 21000

stockholders.

4. Durlng the perlod at lssue, petLt ioner had groae eales of $5081854'314.88,

whlch lncluded taxable sales of $1251797,694.79 on whlch lt remltted ealee tax

o f  $ 7 , 3 0 6 , 9 9 8 . 2 4 .

5. The Audlt  Divls lon al leges that pet l t ioner undercol l .ected $85'565.99

ln eales cax on lts taxable sal-es of $1251797 1694.79. It based guch determlnation

on an examlnatlon of cash reglster tapee from thlrty-two stores. It found

what it consldered useable tapes whlch corresponded to reglster readlng reports

for twenty-elx stores for perlods ranglng fron one to slx days. Such six day

period was for the week endlng September 4, L976. It deteruLned that on

taxable sales of $21,26I.10, Vl .ctory undercol lected saLes tax :rmountlng to

$14.71. The Audlt Divislon then divtded this undercollection of $14.71 by the

tocal sales tax gho\rn collected on the corresponding register readLng reports

of $1 ,L39.42 to arr ive at a rate of error of .OL29L. Thls rate of error waa

applled to the sales tax collected ln each jurisdlctlon reported by Vlctory on

its tax returna for the perlod at lssue to obtaln sales tax due ae a reault of

undercolLect lon of $85,565.99.

6. Pet l t lonerts pract ice wae to keep cash register tapes for onl-y thlr ty

days, and at ttre time of the audLt, Vlctory had tapes for approxlmately thLrty

days of the audlt pertod. Victory contends that it kept its tapes for the sole
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purpoee of controlling lnventory ehortages and not as accounting records.

Louls Redemann, Victoryrs dlrector of lnternal audit, testifled ae foll-ows:

"And one of the ways that we could find some of the reaeons for
those (inventory) shortages, we l-earned, lras to expand the prlntlng
capabi l l ty of  our mechanical  regiater. . .  [B]y pr intLng each and
every ltem on the detail tape, we could then physicalLy go down
through the tape and look for small rlogs such as ooe penny' tso
cents, thlngs that we wouldntt have anythlng for saLe.tt

Accordlng to Victory, 886 miles of cash reglster tapee are produced by

its stores annually and that it is unreasonable for the Audlt Dl.vLslon to

require the retentlon of such tapes for any coneiderable length of tlme. the

Audlt Dlvlslon contends that no other record provides the transactlon-by-tran8-

actioo amount of sales tax collected.

7. Victory used approxlmately 370 to 380 Sweda cash reglsters Ln lts

stores durlng the perLod at lssue. They were strictly mechanLcal reglsters

that could only go in one dlrectlon. They could not subtract or voLd salee or

run backwards. Sales tax was nanually ascertalned from a sales tax chart and

then key entered lnto the register whlch would show the tax due. Further:more'

petitloner had only thirty-flve to forty stores that used cash reglsters that

prlnted ful-l detail. The other reglsters only prlnted subtotals.

8. The Audlt DLvlsLon gave no credlt for the overcollection of sales tax

agalnst the undercollectlon lt asserted agalnst peEltioner. Nor dld lt make

any adJustments for (1) refunds that were made on any taxable sale item, (1f)

overrlngs, 
l (ttr) sal-es to tax exempr customers, or (Lv) "bagket tegts"2 or

by ringlng up an ltem at an lncorrect and
be prepared because the reglstere could

I- 
Wtren the cashier makes an error

hlgher price, an overrlng sltp wouLd
not minus or void transactlons.

,' 
Twenty-flve ltems would be selected by a tester, about one-half would be

t,axable. Cashiers (aware that a test lras belng conducted) would be tested to
determlne thetr accuracy in rLngtng up the order. AecordLng to Jules Fox'
Vlctoryrs vlce presldent of personnel and tralningr each one of the 2'000
cashlers was ttbasket testedtt once a month during the period at lssue.
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"shopplng tests".3 In fact, the audltor admltted that he was unaware that a

supermarket chaln makes refunds and has t,ax exempt cuetomers. tle adnltted that

he was arilare of the basket tests conducted by petitioner, but gave no credl.t

for such test.s. An overrlng sJ-lp would be wrltten up for ttoverringeff, frbasket

testsrf and "shopplng testsrr. Refund sllps would be prepared lf a cuatomer

chose to retuxn an item, and a refund sllp for sales tax would be prepared for

sales to tax exempt customers. These paper adJustments were lncluded in the

st,ore managerts weekly cash reports. lhe audltors did not examlne the weekly

cash reports and the paper adJustments included therel-n.

9. PetLtioner performed lts own sampllng and compared cash reglster tapes

to corresponding reglster reading reports for the lreek before the Audlt Divlslonfs

test period. Accordlng to Mr. Redemann, "Iile didnrt agree with it (the Audlt

DLvLslonrs procedures to deternine undercolLection of sales tax), but we dld lt

exactly the same way to see how lt would come out on our onn.tt Petltlonerts

test perlod was entlrely withln the perlod at Lssuer whlle the Audlt Dlvlelonfs

test, perlod included four days outside of the perlod at lssue. In addttlon, of

the twenty-slx stores used by petltioner in l.ts olrn test, tt(s)ome were the

same, some lrere dlfferentrr according to Mr. Redemann. VLctory determlned a

rate of error of .00642 as compared to the Audit DlvLsionts rate of error of

.01291. After conslderlng overrings, refunds, and sales to tax exempt customers,

petitloner reduced its rate of error to .00539. Petltloner contends that lf

overcollectlons are factored ln, the error rate ls further reduced by .00483 to

1- The shopplng test hras conducted by a securlty department employee who
posed as a regular cust,omer. According to tlr. Fox, the tester ttwould buy X
ntrmber of items, taxable and non-taxable, ...for the purpose of seelng whether
or not our cashiers (were accurate)...". The cashler waa unaltare that a
"shopplng test" was being conducted. Mr. Fox testifled that cashiers were
seLected at random ln various stores for the trshopping testrr. Every cashler ln
every store nas not tested. Rather, over a three-month perlod, from one to
three cashlers from each store would be tesced.



10. According to Herbert Arkln, the dlstingulshed statlstlclan who testlfled

on behal-f of petitloner as an expert wltnessr the sample used by the Audlt

Dlvision !ilas not a true probabllity sample and, therefore, waa not proJectable.

In addltion, he contended that the Audlt Divlelon incorrectly took a sLnpLe

average of the error rates at all stores rather than usLng a weighted average.

A weighted average would requlre the Audlt Dlvlslon to nultlply each rate of

error for each store audlted by the sales tax reported by that store. AlL the

products woul-d then be added up and dlvlded by the total of saLes tax collected

to obtaln a welghted error rate. For example, the error rate computed by the

audltorrs methodoJ.ogy is as follows for two sampLe storeas

-6-

L

.00056.- Pet i t ioner did not lntroduce into

own audit.

Store

lf 359
457

evldence any documentatlon for lts

TotaL Tax Sanple Tapes Error
Reported Tax Error Percent

$  78 ,377 .30  48 .L2  . 77  . 0160
L92 ,36 r .54  15 .58  .07  .0045

6rm' :Ea
Average Rate = 

_.2! = .0132
n  t  t l l

The welghted error rate wouLd

Total Tax
Store Reported

1t359 $  78 ,377.30
457 L92,36L.54

$270 ,738.84

be determlned as

Sample
Error Rate

fol lows:

Product

. 0160

.0044
$r ,254.04

846.39
5rr00:E

Welghted Average Rare = 
ffi 

= .0079

4 g,a the hearlng herelnr petitioner alleged that, after factorLng ln overeol-
lectlons, there lsas an overpa)ment at a rate of .00036. It ls unclear how they
arrlved at thls figure lnstead of an undercollection at a rate of .00056 noted
above.
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11. Mr. Arkin further testlfled that the errors of undercollectlon of

sales tax lrere apparently lnadvertent errors of a clerlcal nature and I'most of

these errors seem to be of the same general form whl.ch tends to follow the Law

of Large Numbers, nauely, that they would wlnd up wLth a normal distrlbutlon,

wlth an average of zeto Lf you lnclude both plus and mlnus €trole.rf

12. Petltloner aaaLyzed the errors discovered by the Audit DivlsLon Ln lts

sampLlng and det,ernined that forty-five errors comprlsed $9.47 of the total

errors discovered of $14.71. The rest lrere errors involvlng fron ooe cent to

slx cents ln undercolLection of sa.les tax. Some of the larger errora were in

the fifty cent to slxty cent range, and zero eales tax was collect,ed. It ls

qulte posslble that where no sales tax wae collected, the transactlon lnvolved

a eale to a tax exempt customer. In addltlon, other larger errors in sales tax

undercolLected night posslbly have lnvolved refunds or overriDgs.

13. Petltioner, as a result of certatn long-term borrowlng, agreed wlth

its lender, Mutual Insurance Company of New York, that lt would not encumber

any of lts property wlth mortgages or llens. Consequently, petltloner utlLlzed

a whoLly owned subsidlarl, Dunco Realty and EquJ.pment Corp. (herelnafter,

ttDunco"), to acqulre real estate, store equipment and vehlcles. The borrowing

to finance such transactions was done ln Duncots name. In additlonr tltle to

the varlous purchases was also ln the subsidl.aryfs na.me' and Dunco took depreci-

ation deductlons for the property. Llens ran from Dunco to lts lender' Key

Bank, Central- New York.

14. For each transactlon lnvolvlng the purchase of equlpment and/or

vehicles by Dunco, lt and Vlctory entered lnto a wrltten lease agreement

whereby Vlctory had t'the absolute rightr pogs€asion and control of the equlpment

and the use thereof durlng the t,ern for which the equipment ls leased hereunder
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60 long as Lessee (Victory) {s not ln defauLt nlth any one or more of the tema

and provlsions of thls lease.rr The sample lease, introduced lnto evldence at

the hearlng herein as petltlonerfs Exhlblt rf2fr, further provlded for a term of

seven years with the right to renew for five one year periods at the expiratlon

of the inltiaL seven year perlod. At the expiration of the leaee' Victory

under the lease agreement must surrender the leased equlpnent to Dunco.

15. Although Dunco malntalned separate books and records, Vlctory was the

disburslng agent for Dunco and pa;ruent for the equl.pment and vehlcles ltas

nritten on Vlctoryrs dlsbursing account. A11- equipment wag ordered by Vlctory

and was shlpped directly to lt. l lowever, accordLng to Mr. Nlshlmurats testLmony,

possession rematns wlth Vlctory at the expLratlon of the lease. IIe testifled

that rrAs soon as the bank ls paid off, the rent stops.rl

16. Sales tax lras paid on all of the equlpment aad vehlcles' covered by

the l-eases at lssue, to the uanufacturer or retaller on lts l-ntulal purchaee.

The Audit Divlsion lnitially gave Vlctory a credlt of $59, L45.65 for saLes tax

paid for aL1 purehases on whlch refunds \ilere not barred by the statute of

linltatlons. As noted ln the Audlt Dlvisionrs Exhibit rrllrr herein, thls credlt

"was (further) lncreased by $51295.18, representlng Topco involces on whlch the

vendor paid tax.rr Therefore, the total credlt all-owed was increaeed to $64'440.83

agalnst the use tax of $77,845.79 aLleged to be due by the Audit Dlvlslon as a

result of the lease agreement,s between Dunco and Victory.

CONCLUSIONS OF LAW

A. That under Tax Law $1138(a) r there ls statutory authorlty for the uee

a tttest periodff to determine the amount of sales tax due. Ilolteverr reaort

thls method of conputing tax l-1ab1L1ty must be founded upon an ineufflclency

record keeping whlch makes it vlrtual-ly lnposslble to verlfy that the proper

of

to

of
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tax wa6 coLlected on taxable sales. See ldatter of Chartalr, Inc. v. State Tax

Coumtssion, 65 A.D.Z4, 44.

B. That pursuant to Tax Law $1135, petltioner waa required to rrkeep

records of every sale...and of all- anounts pald, charged or due thereon end of

the tax payabLe thereon...rr. In addltioo, tt(s)uch records ehal1 LncLude a true

copy of each sales sl ip. . . r ' ,  Slnce pet i t lonerrs cagh reglster tapee were the

only records which indlcated the exact amount of tax collected on each and

every sale, pet i t ioner nas required to keep such tapes under $1135 [ for a

perlod of three years, except that the tax commlsslon nay consent to thelr

destructlon wlthin that perlod or nay requlre that they be kept longerrr.

C. That from the cash register tapes retained by petitloner' the Audlt

DlvLsion could not deternlne lf sales tax was properly eollected on aLl taxable

sales durlng the audlt period slnce (1) tapes were not avaiLable for the entlre

audit perlod but onJ-y for approxlnately one month wlthln the audlt perlod, and

(1i) some tapes lrere not useabl-e as noted ln Flndlng of Fact "5"r EpE.

Therefore, the Audit Dlvislon properly resorted to a test perlod analyels. See

Matter of Carl  J.  Llcata, et  al . ,  State Tax ConmLssion, July 13'  1983.

D. That the Audlt Dlvlslonrs failure to consider refunds, overrlngs and

sales to tax exempt organlzatlons whlle conductLng lts audit $aa not ln accordance

wlth the realitl-es of the retall supermarket buslness. In addltlon, lt was

unreasonabLe for the audltor to falL to glve credlt for ftbasket teststt, a6

noted ln Flndlng of Fact "8", supra, when ln fact he had knowledge that petltloner

conducted such tests. Furthermore, a welghted averagLng of error rates' as

noted ln Finding of Fact tt10t', supra, wouLd have been a more reasonable method

of estimating the undercollectlon of tax glven the Large number of stores
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operated by petltloner. Therefore, ne conclude that petltloner dld not uoder-

collect sales tax.

E. That Tax Law $111.0 lnposes compensatlng use tax trfor the use wlthtn

thls state.. .of  any tangl-ble personaL property purchased at retal l . . . r r .  Ta:<

Law $1101(b) (5 )  de f lnes  "purchase"  as !

ItAny transfer of title or possesslon or both, exchange or barter,
rental, lease or license to use or consume, conditlonal or otherxtlSe,
in any nanner or by any means whatsoever for a conslderatl-on...rr.

Therefore, the leaslng of varlous equlpment and vehlcles by petltloner from

Duneo nas properly subJect to tax under Tax Law $1110. PetitLoner clted

In Re Sherwood Dlversifled Servlces, Inc., 382 F.Supp. 1359 (L974) ln support

of its positlon that Dunco rras a flnancing agency rather than a leseor who was

l-labl-e for sales tax on lts leasing of equipment and vehlcles.S The court ln

Shenpood considered twelve factors, ell of whlch supported thelr concluslon

that the trlessortt l-n Sherwood was a financlng agency and not a Lessor who muet

coll-ect sal-es tax from lts customers on Leases. Four of the twelve factors

lead to a dlfferent concluslon hereLn: (1) ftnancing statements under the

Unl-form Conmerclal Code rrere not executed and dellvered to Vlctoryr rather they

rilere executed and dellvered to Dunco; (2) there Ls no evldence that the leaee

agreements hereln were dtscounted with a bank or other lendlng LnstLtutlon; (3)

Dunco carrl-ed the leased property as assets on Lts books, unllke the corporatlon

ln Shemood whlch carrled the assete on its books as accounts recelvable; and

(4) Dunco took depreclatlon deductions on the equipment and vehlclee, unlLke

the Sherwood corporation whlch did not take any depreclatlon deductlone.

5 Sio"" no sales tax nas
DivLsion lmposed a use tax

collected by Dunco on euch
agalnst vlctory as noted Ln

leaslng, the Audlt
Finding of Fact tt2rt.
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Therefore, we conclude that although Dunco was uged by petltloner to facilltate

lts purchase of equipment and vehlcLes, it cannot be sald that Dunco ltaa nerely

a financing agency. Furthermore, ae noted ln FLnding of Fact'116", Egpll, the

Audlt DlvLslon properl-y credited sales tax paid on the inltlaL purchases to the

extent that such credlts were not barred by the statute of llnltatlons, or

$ 6 4 , 4 4 0 . 8 3 .

F. That the petltion of Victory llarkets, Inc. ie granted to the extent

noted ln Concluslon of Lany trDrt, supra, bute tn alL other respects, ls denl.ed.

DATED: Albany, New York STATE TAX COMMISSION

APR O 6 1984
PRESIDM.IT
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