
STAIE OT IiTE}T YORK

STATE Tfi( COMMISSION

In the Matter of the Petition
o f

Two Doubtful Women, Inc.

for Redetennioation of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3 /  r l  8 I -5  /31 /81 .

John I. Salomon
15 Cour t  S t -
Buffalo,  NY 14202

and by depositing same enclosed
post office rtnder the exclusive
Service within the State of New

AIT'IDAVIT OF I'AILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

State of New York J
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an eqrloyee
of the State Tax Commission, that he is over 18 years of age, aad that on the
9th day of November, 1984, he served the within notice of Decision by certified
mail upon John I. Salomon, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
9th day of Novenber,  1984.

or is ter oaths
pursuant Tax Law sect ion 174



STATE OF I{EW YORK

STATE TN( COMIIISSION

In the l{atter of the Petition
o f

Two Doubtful Women, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3 /  1 l  81-5  131/Sr .

and by depositing same enclosed
post office under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
9th day of November, 1984.

AIT'IDAVIT OF MAIf,ING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the petitioner
forth on said wrapper is the last kaown address

State of New York

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
9th day of November, 1984, he served the within notice of Decision'by certified
nail upon Two Doubtful Women, Inc., the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Two Doubtful Women, Inc.
1285 Herte1 Ave.
Buffalo, NY 14216

]

l



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 9, 1984

Two Doubtful Women, Inc.
1285 Hertel Ave.
Buffalo, NY 74216

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revierd an
adverse decision by the State Tax Conmission nay be instituted only u der
Article 78 of the Civil Practice Law and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building //9, State Carnpus
Albany, New York 72227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COI.IMISSION

c c : Petitioner' s Representative
John I. Salonon
15 Court St.
Buffalo, l{Y 14202
Taxing Bureauts Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f
:

TI,{O DOUBTFUL WOMEN, INC. DECISION
:

for Revlsion of a Determlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and :
29 of the Tax Law for the Perlod March 1., 1981
through May 31, 1981. 3

Petitioner, lbo Doubtful Women, Inc. r 1285 Hertel Avenue' Buffalo, New

York 14216, flLed a petltlon for revlslon of a determlnation or for refund of

saLes and use taxes under Articles 28 and 29 of the Tax Law for the period

March 1, 1981 through May 311 1981 (Fl le No. 4248I).

A small claims hearing was held before Arthur Johnson, Hearlng Offlcer,

at t,he offices of the State Tax Conrmission, 65 Court Streetr Buffalo, New

York, on Aprtl 26, 1984 at 10:45 A.M. Petltioner appeared by Thonas A. Palmer,

Esq. and John Salomon, CPA. The Audlt Dlvlsion appeared by John P. Dugan,

Esq. (Janes Del- la Porta, Esg.r of  counsel) .

ISSUE

Whether after advising petl.tioner by letter that no additlonal taxea trere

due for the period at issue, the Audit Dl.vision was precluded from issuing a

Notice of Determlnation and Demand for Paynent of Sales and Use Taxee Dre for

the same period.

FINDINGS OF FACT

1. Petitloner, 1\ro DoubtfuL llomen, Inc., operated a bar and restaurant

located at 1285 Hertel Avenue, Buffalo, New York.

2. During January and February, 1982, the Audit Division conducted

an audit of petitioner's books and records for the period llarch 1' L979



-2-

through November 30, f981. By letter dated tiay 24, L982, the Audlt DlvLsion

advised petitioner that the audit was conplete and that no additional- sales

or use taxes were due.

3. The audit report and schedules were sent by the dletrlct offlce to

the Audlt Divislon ln Albany. These documents rrere recelved by the Audlt

Evaluation Bureau, which found that taxable sales recorded by petltloner ln the

sales journal for the perlod March 1., 1981 through May 31, 1981 exceeded taxable

sales reported on the sales t ,ax return f l1ed for the perlod by $50'393.00. The

Bureau requested that the auditor deternine the reason for the dlscrepancy.

After consulting wlth petitionerfg accountantr lt was determined that petltloner

inadvertently oml-tted the sal-es for Mayl l98l fron the return.

4. On December 22, 1982, the Audit Divlslon lssued a Notice of Deterninatlon

and Demand for Payment of Sales and Use Taxes Due against petltloner coverlng

the perlod March 1, 1981 through May 31, 1981 for taxes due of $3,527.50 plus

interest of  $701.62, for a total  of  $4r229.L2. Sald not lce indicated that the

taxes were determlned to be due based on an audit of the books and recorda.

5. Petitioner argued that the audit of lts books and records had been

conpJ-eted as of l4ay 24,1982 when the Audit Divlslon issued the aforementloned

letter (Flnding of Faet. "2r') and that the subsequent revlew of the audlt by the

Audlt Evaluation Bureau constituted a second audit covering the same perlod.

Petitioner took the posltlon that the Audit Divislon was prohlbited

from conducting the second audit and relled on section 7605(b) of the Internal

Revenue Code which provldesl rrNo taxpayer shal-l be subJected to unnecessary

examination or lnvestigations, and only one lnspection of a taxpayerrs books

of account shalL be made for each taxable year unless the t€rxpayer requestg

otherwlse or unless the Secretary, after lnvestigatlon, notifies the taxpayer in

writing that an additional inspectLon ls necessary.r'



6. Petltloner rras not

the letter of t{ay 24, L982

-3-

preJudlced ln any way by the

nor dld i t  rely on such let ter

CONCLUSIONS OF LAW

repreaentation made ln

to lts detrfunent,

STATE TA)( COMMISSION

A. That there ls no provislon under Articles 28 and 29 of the Tax Law,

except for the tlne linitations set forth ln section LL47(b), whlch prohlbite

the Audit Divlslon from lssui.ng a notlce of additional taxes due. The notice

hereln did not result from a second audlt of a prevlousl-y audlted perlod but

rather, was lssued because of an error dlscovered on revlew of the orlglnal

audlt. The Tax Comnission has authorlty to correct cJ.erieal mlstakes (t"r"et_

Construct ion Co.v. State Tax Cornmisslon, 57 A.D.2d 20I).

B. That concept of estoppel cannot be lnvoked agalnst the state under the

clrcumstances herei"  (Dl Gi""oro 
".  

CitV of ,  58 A.D.2d 347).

C. That the petltion of lbo Doubtful !i lomen, Inc. ls denled and the Notice

of Determlnatlon and Demand for Payment of Sales and Use Taxes Due lssued

December 22, 1982 ls sustained.

DATED: Albanyr New York

Nov 0 I 1984
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