
STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

T i n o ' s  P i z z a ,  f n c .
ATFIDAVIT OT }'AITING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Articie 28 & 29 of the Tax law for the
Period 9 /  r l78-2/ 28/ 8t .

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Conmission, that he is over 18 years of age, and that on the
9th day of November, 1984, he served the within notice of Decision by certified
nail upon Tinors Pizza, fnc., the petitioner in the within proceeding, blr
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

T inor  s  P izza ,  Inc .
28 W. Chippewa St.
Buffalo, NY 74202

and by depositing same enclosed in a postpaid properly addressed wrapper ia a
post office under the exclusive care and custody of the United States Postal
Service within the State of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said ldrapper is the last known address
of the pet i t ioner.

Sworn to before me this
9th day of November, 1984.

or ized to a
pursuant to Tax sect ion 174

m1n
Law



STAIE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

T i n o r s  P i z z a ,  f n c .

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9  /  7 /78-2 /  28 /  8L .

AtrT'IDAVIT OF }IAILING

State of New York l
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of November, 1984, he served the within notice of Decision by certified
mail upon Lawrence C. Ceglia, the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Lawrence C. Cegl ia
4211 Seneca St .
I{. Seneca, I{Y 14224

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
9th day of November, 7984.

rized to ter oa
pursuant to Tax sec t ion



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, 1984

T i n o ' s  P i z z a ,  I n c .
28 W. Chippewa St.
Buffalo, NY 14202

Gentlenen:

Please take notice of the Decision of the State Tax Cornnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) ffg8 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comrission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - f,itigation Unit
Building /19, State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMI{ISSIOX

cc: Pet i t ioner 's Representat ive
Lawrence C. Ceg1ia
4211 Seneca St .
W. Seneca , l{Y 14224
Taxing Bureaut s Representative



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the ll,atter of the Petltlon

o f

TrNOr S PTZZL, rNC.

for Revlslon of a Determlnation or for Refund
of Sales and Use Taxes under ArticLes 28 and 29
of the Tax Law for the Period September I, L978
through February 28, 1981.

DECISION

Peti t loner,  Tlnof s PLzza, Inc.,  c/o Lawrence Ceg1la, 42LI Seneca Street '

trIest Seneca, New York L4224r flled a petltlon for revislon of a determi.natlon

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for  the  per lod  September  1 ,  1978 th rough February  28r  1981 (F l le  No.37356) .

A enalL clalms hearing was held before Arthur Johnson, Hearing Officer' at

the offlces of the State Tax Conrmissionr 65 Court Street, Buffalo, New York' on

December 7, 1983 at 1:15 P.M., wlth al l  br iefs to be submitted by March 30, 1984.

Petitioner appeared by Lawrence Ceglla, P.A. The Audit Dlvislon appeared by

John P. Dugan, Esq. (Deborah Dlryer,  Esg.r of  counsel) .

ISSUE

I,lhether the Audlt Divlsion properl-y estlmated petitionerf s tax llablllty

on the basis of external lndlcee.

FINDINGS OF FACT

I. Pet l t loner,  Tinots Pizza, Inc.,  soI.d pLzza and submarine sandwichee

for on-premise and off-premise consunption. Seating in the restaurant was

llnlted to four stools at a counter and three booths. The physical slze was

approxlnateLy L2 feet by 20 feet. The restaurant was located at 28 West
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Chippewa Street, Buffalo, New York, until December 31, 1980 at which time the

buslness was discontinued. Petltioner reopened at another locatlon ln April,

r 9 8 1 .

2. 0n December L7, 1981, the Audlt Divislon lssued a Notlce of Determlnation

and Demand for Payment of Sal-es and Use Taxes Due against petitloner coverlng

the period Septenber 11 1978 through February 28, 1981 for taxes due of $201351.07,

plus penalty and lnterest of  $9r29I.62, for a total  of  $291642.69. The taxee

due on sald notlce were estlmated because petltioner dld not provlde the Audlt

Divlslon with books and records to conduct an audlt.

3.  D.rr lng the period at issue, pet i t ioner reported sales of $570r091.00.

The Audit Divislon increased such sales by flfty percent to arrlve at estfuEted

sales of $855,L34.00 and tax due thereon of $59,859.38. Pet l t ioner pald

$391508.31 for the same perlod, leaving a dl f ference of $201351.07 whlch was

the amount aasessed on the above notlce.

The basls for the i.ncrease was the experience of the auditor and the

auditorfs supervLsor with audlts of other plzza buslnesses. They were of the

opinlon that, givlng conslderation to the locatlon and size of the restaurant'

the type of business and the hours of operatlonr the sales were underreported.

4, The Audit Divlsion initlally contacted petltioner by letter naking an

appointment for October 8, 1981 to conduct an audit. At that tlne' petltlonerrs

accountant, Lawrence Ceglia, advised the auditor that the books and records

had been destroyed by a f l re.  Between October 8, 1981 and December 17r 1981'

the auditor made several attempts to contact Lewis Berrafato, president of

petitioner, to obtaln available records. Wtren no records were forthcoming,

the assessment was issued using the estimated amounts.
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5. At a pre-hearing conference, petitioner furnished the Audit Dl.visLon

with a list of ten food suppliers it purchased from ln 1980. Ttris infornation

rras requested so that the Audit Dlvlslon could reconstruct sales based on the

purchases of product lngredlents. The Audit DivisLon sent lnquirles to the

suppl-iers requesting the types of ltens purchased by petitioner for 1980 and

the quantlty and dollar amount of such purchases. The Audit DlvLslon recelved

slx replles. lbo suppJ-iers indlcated that they lrere out of business and could

not provlde the informatlon. Three others showed the anount purchased and no

other information. The four suppllers that dld not respond to the letter ltere

contacted by teJ-ephone. However, the lnformation was stil l not furnlshed. The

AudLt Dlvlsion could not reconstruct sales wlth the incomplete purchase informa-

tion. As an aLternatlve, the auditor obtained purchases as shown on petitionerrs

corporation income tax returns and applied a 300 percent rnarkup (the narkup lilag

taken from the Audlt Divislon guidelines for ptzza businesses) to estlmate

sales. This resulted in sales that were one-third greater than the sales used

as a basis for the assessment. Therefore, no revislons to the notlce resulted

from the conference.

6. Pet l tLonerrs books and records were lef t  on the prenises when i t

vacated the bullding on Chlppewa Street in December, f980. I' lhen Mr. Berrafato

returned to retrieve the records, he discovered that they had been either

destroyed by f i re or stolen.

7. Subsequent to the hearlng, petitioner submitted unaudlted nonthl-y

lncome statements for the entire peri.od under revlew, except for the month of

October, L979, The income statements rf,ere prepared fron the books and records

which are no longer avallable. The sales tax returns flled were based on the
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Lncome statements. Petitioner conceded that there nas an error ln the sales

reported on the sales tax returns flLed for 1980. The sales were understated

by $20r259.00. Except for such error,  pet i t ioner argued that the income

statements reflect its actual sales for the audit perlod.

8. PetitLoner argued that the audltor dld not consider the deterlorated

neighborhood ln whlch the business rilas located: other businesses had moved out;

buildlngs were boarded and some demollshed; crlme and prostitutlon were ramPant;

and, for such reasons, trafflc through the area waa dlminished.

CONCLUSIONS OF LAW

A. That section 1t38(a) of the Tax Law provides that the amount of tax

due shal-l- be determlned from such information as may be available but t' l i]f

neceasaryr the tax may be estimated on the basls of external indicesrr. Wtren

books and records are unrellable or incomplete, as herer the uee of external-

j .ndlces ls permisslble (U"t t"r  r f  forU" 
" .  

t l .y.  r  84 A.D.zd 655,

mot .  fo r  l v .  to  app.  den. ,  56  N.Y.zd  502) .

In the absence of any books and records, and since attempte to obtain

purchase infornati.on rrere unsuccessful, the estimate procedures adopted uslng

the auditorrs and office experience with sLmllar buslnesses lrere reasonable.

If the audlt uethod rraa reasonable, the burden then rests upon the

taxpayer to demonstrate by clear and convlnclng evldence that the method of

audit or the amount of tax asseseed lras erroneous (Uatter of S"rface l,lm

Fraternal Organlzat lon, Inc. v.  Tul lyr 85 A.D.2d 858).

B. That petittoner failed to overcome lts burden

unaudited incone statements showl-ng total sales with no

of lndlvidual sal-es receipts are of no value for audit

Skiadas v. State Tax Comission, 95 A.D.zd, 97I) .

of showlng error.

other verlfiable

The

record

ofpurposes (Matter
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Plzza, Inc. is denled and

of Salee and Use Taxes Due

the Noti.ce of

issued December L7 ,

C. That the pet i t i .on of Tinors

DeterminatLon and Demand for Paynent

1981 is sustained.

DATED: Albany, New York

NOv 0 I 1984
STATE TAX COMMISSION

NK\--qcolonssr\R
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P b i3  t  ba  841

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIOEO
NOT FOR INTERNATIONAL MAIL

/See Feverse/
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