
STATE 0F NEhr YoRK

STATE TAX COMMISSION

In the Matter of the Petitibn-
o f

Tenalp Construction Corp. and
Alvin Levine & Stephen levine,

Individually & as Off icers

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Period L2/ L 17 I-21 281 80 .

State of New York

County of Albany

]

l
ss .  :

AFFIDAVIT OF MAITING

addressed wrapper in a
United States Postal

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
29th day of February, L984, he served the within notice of Decision by
certified mail upon Tenalp Construction Corp. and Alvin Levine & Stephen Levine,
Individually & ai 0fficer-s, the petitioners in the within proceedingl by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Tenalp Construction Corp. and
Alvin Levine & Stephen Levine,
Individualty & as Off icers
11 Grace Ave.
Great Neck, NY 11021

and by deposit ing same enclosed in a postpaid properly
post off ice under the exclusive care and custody of the
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
29th day of February, 1984.



STATE OF I\IEhI YORK

STATE TAX COMMISSION

In the l{atter of the Petition
o f

Tenalp Construction Corp. and
Alvin Levine & Stephen Levine,

Individuatly & as 0ff icers

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod t2 /  1 /  77-21 28/  80.

AITIDAVIT Otr'MAILING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of February, L984, he served the within notice of Decision by
cert i f ied mail upon Stanley H. Meyer, the representative of the petit ioners in
the withirr proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Stanley H. Meyer
1401 Hemlock Ave.
East Meadow, NY 11554

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
29th day of February, 1984.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

February 29, L984

Tenalp Construction Corp. and
Alvin levine & Stephen Levine,
Individually & as 0ff icers
1.1 Grace Ave.
Great Neck, NY 11021

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax law, a proceeding in court to review an
adverse decision by the State Tax Comnission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building il9, State Campus
Albany, New York 72227
Phone il (518) 457-2A70

Very truly yours,

STATE TN( COMMISSIOI.I

Petit ioner t s Representative
Stanley H. Meyer
1401 Hemlock Ave.
East Meadow, NY 11554
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat,ter of the Petltl-ong

o f

TEIIALP CONSTRUCTION CORP. and
ALVIN LEVINE AND STEPITEN LEVTNE,

Indivldually and as Officers

for Revlsion of a Determlnation or for Refund
of Sales and Use Taxes under Articles 28 and
29 of. the Tax Law for the Perlod Decenber 1,
1.971 through Februaty 28, 1980.

DECISION

Petltioners, Tenalp Constructlon Corpr 11 Grace Avenue, Great Neck' New

York 11021, Stephen Levlne, 11 Grace Avenue, Great Neckr New York 11021, and

ALvin Levine, 1785 2l5th Street, Bayslde, New York 11360, flled petitlons for

revlslon of a determinatlon or for refund of sales and use taxes under Artlcles

28 and 29 of the Tax Law for the perlod December 1, 1971 through February 28,

1980 (Fl I-e Nos. 33715, 3445L, and 34452).

A snall- claims hearing was held before Arthur Johnson, Ilearlng Offlcer' at

the offices of the State Tax Conmlssion, Two l{orId Trade Center, New York' New

York, on May 24, 1983 at 1:1.5 P.M. wlth addlt lonal evldence to be subnit ted by

June 15, 1983. Petltioners appeared by Stanley Meyer, CPA. The Audlt Dlvielon

appeared by John P. Dugan, Esq. (Anna Colel lo,  EBq.,  of  counsel) .

ISSUES

I. Whether certain work performed by petitioner constltuted a

lmprovement to real property or whether such work was in the nature

or installatlon of tangible personal property.

II. Wtrether petitloner ls l-lable for tax on certain purchases

assets and expense items.

capltal

of repalrs

of flxed
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I I I .  I { t rether the Audtt  Dlvls lon properly ueed a'r test per lod" as a baels

for determlning petltionerrs tax ltabtltty.

IV. I{hether petltloners Alvln Levlne and Stephen Levlne are personaLLy

Liable for the taxes determined due from Tenalp Constructlon Corp.

FINDINGS OF FACT

1. Petltioner Tenalp Constructlon Corp. (Tenalp) waa a contractor that

performed varlous types of construction work durlng the perlod at lssue.

Tenalp dld not regLster wlth the Department of Taxatlon and Flnance as a vendor

for sales tax purposes until December, L975, Tenalp began buslness operatlons

on February 18, L972.

2. On llarch 20, 1981, as the result of an audlt, the Audit Divislon

issued notlces of determl.nation and demand for paynent of sales and use taxea

due against Tenalp covering the perlod December 1, 1971 through February 28,

1980. Said notlces assessed addtttonal sales and use taxes anountlng to

$19,175.86. Penalty and maximum lnterest were imposed for perLods that returng

lrere not flLed and those periods where returns were not tlnely ftled.

On the same date, notices were Lssued to petitloners, AlvLn Levine and

Stephen Levine, lndlvldual ly as off lcers of Tenalp, for taxes due of $9,703.00.

The offlcers were not held personally ltable for use taxes.

3. Tenalp executed consents extending the perlod of llnltatlon for

asaessment of sales and uae taxes for the period December 1, 1975 through

February 28, L979 to March 20, 1981.

4. The Audlt Divlslon revLewed Tenalprs contracts in detall for the

fiscal years February 1, 1973 through January 31, 1977. Tenal-p consldered all

of lts sales as nontaxable capltal improvement work. The Audit Dlvlslon

determl.ned that sales of $93,646.68 for thLs period were taxable repalrs and
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Lnstallatlon of tanglble personal property. The disallowed nontaxable salee

represented .0IL3452 percent of gross sa1es. Tenalp dld not have contracts

availabLe for the fiscal years ended Janury 31, L973, January 31, 1980 and the

month of Februaryr 1980. As a resul-t, the percentage of dlsallowance wag

appLied to gross sales of $1,6541254.56 to arr lve at taxable sales of $18'767.85

for sald years. (The gross sal-es for fLscal year ended January 31' 1973 were

obtal.ned from the federal lncome tax return. The flscal year ended January 31,

1980 and the nonth of February 1980 were estimated based on the average gro88

sales reported for the years examlned). In addltlon, the contracts actually

examlned total-ed $8,254,277.LL compared to gross sales reported on lncome tax

returns of $8,815r000.00. The Audit Dlvlsion concluded fron this comparlson

that contfacts totaLing $561,000 were mLssing. The percentage of dlsaLlowance

computed above was appLied.to thls anount to eetlmate taxabLe sales of $5'367.22

for the mlssing contracts. The total taxable saLee for the audlt period were

$118,78L.75. Sald amounr was adJusred to $1081580.77 to ref l -ect tax pald on

uater ial  purchases of $10,200.98. The tax due computed thereon waa $71662.07.

The Audit Divl.slon analyzed expense purchaseel fo. Februaryr L974 and

found that sales tax nas not paLd on purchases total lng $1,300.55 ( lnt t la l ly

two months rrere requested but after a deJ-ay of three years, Tenalp was only

able to produce one complete month). The test month was used to estlmate use

taxes due of $8,913.97 fot the ent lre audit  per iod.

A revlew of flxed aesets acqulred during the audlt perlod revealed use

taxes  due o f  $476.72 .

I'  Expense purchases lrere contract related items
than materlals incorporated lnto capital- lmprovement
customer in the performanee of repaits.

consumed by Teaalp rather
work or transferred to the
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The foregolng audit  procedures show a def ic iency of $L7,052.76. The

origlnal aasessment of $19,f75.86 was revlsed to this amount foll-owlng a

pre-hearing conference. Tenalp executed a Wlthdrawal of Petltlon and Diecontln-

uance of Case on which lt agreed to $820.93 of the revleed amount' leaving

$16,231.83  a t  l ssue here in .

The notlces lssued against ALvin Levlne and Stephen Levine were

adJus ted  to  $7 ,662.O7.

5. The disallowed nontaxabLe sales of $93r646.68 referred to ln Flndlng

of Fact tt4tt congLsted of the followlng contracts3

(a) Union Dlme Savings Bank
(b) Alsco Al-umLnum
(c) Donal-d E. A:<tnn Co.

$84,392.69
L ,520 .79
7 ,733 .20

Fe5F6:68

The tax llabll-lty of $820.93 agreed to by Tenalp on the wlthdrawal of

petition was based on the taxabl-lity of contracts (b) and (c), $9 ,251.99

extrapoLated to $11,737.76 fot the audlt  per lod Less mater lal  purchases of

$1 ,008.04 ,  fo r  a  ne t  taxab le  amount  o f  $10,729.72 .

At the hearlngr Tenalp cl-ained that lt erred in concedlng to contract

(c) because it subsequently found a capltal improvement certlflcate Lssued by

Donald E. Axlnn Co. Tenalp was glven the opportunity to submlt such certlflcate

after the hearing; however it dld not. Consequently, contracts (b) and (c) are

not addressed hereln.

6. The contract between Tenalp and Union Dlne SavLngs Bank provlded that

Tenalp perform all the work required for the slte preparat,l.on, foundatlon'

bulldlng, drlve up canopy, vestibules and alumlnrrm sldlng for the temporary

branch of the Union Dlme Savlngs Bank. The work also included electrlcal'

telephone and sewer connectlons.
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Unlon Dime Savlngs Bank lssued a Certiflcate of CapLtal Improvement to

Tenalp.

7. The expense purchasee found t,axable for Februaryr 1974 were the

following:

(a) South Slde Cart ing $ 675.00
(b) I{orth Supply Co . , Inc. 35. 00
(c) Expert  Concrete Breakers, Inc. 390.55
(d) Industrial l{aste Removal Co. 200.00

Fi,3o-d'3

At the hearlngr Tenalp substantlated that eales tax was paid on (a).

The purchase from Expert Concrete was held taxable becauge Tenalp wae not able

to furnlsh an lnvolce showlng that sales tax nas pald. The Audlt Divlslon

however, found that sales tax was pald to Expert Concrete on an lnvolce dated

May, l-974 and therefore the purchase made ln the test month was not tncluded ln

the estlmate of addltLonal uge taxee due for perlods after March, L974.

Tenal-p establlshed that sales tax was paid to Induetrlal Waete on

purchases made prLor to Februarlr L974.

No evldence lras produced regardtng (b).

8. The flxed aasets ln dlspute lnvolved two automoblles and a level. A

1968 Ford and the Level lrere purchaeed from Plant Conetruction Corp. for

$1,331.07 wlthout pa1ment of sales tax. At the hearlng, Tenalp agreed to the

Itability on this transaction.

Another Ford (year unknown) was purchased from a New Jersey dealer for

$3,187.00. The automobLle was used by Richard Levlne, a tesldent of New

Jersey. Tenalp could not show palment of either New Jersey or NeIt York sales

tax.



-6-

Tenalp transferred the same vehicle to Richard LevLne pereonally.

Richard Levl.ne aseuned the balance of the notes payable on the automoblle of

$21292.24, The Audlt Dlvlsion held Tenalp llable for tax on that €lmoutrt.

Tenalp argued that the automoblLe could not be reglstered wlthout

paylng the sales tax. Tenalp further argued that the autonoblle transferred to

Rlchard Levlne wae for treasury stock he surrendered and therefore not a

taxable transaction.

9. Petltioner Alvln Levine was the presldent of Tenalpr a stockholder and

dlrector. He was actively lnvol-ved ln the day-to-day management and floancial

affalrs of Tenalp.

Petltioner Stephen Levlne rras secretary-treasurer, a stockholder and

dlrector. Ile was also active ln the dally business operatlons untll he severed

hle relatlonshlp wlth Tenalp sometlme durlng L979.

At the hearing neither ALvLne Levlne or Stephen Levine contested thelr

personal llablllty for taxes determlned due from Tenalp.

10. Tenalprs books and records were lnadequate for the Audit Dlvision to

determine lts sales and use tax llabillty wlth any exactness.

CONCLUSIONS OF LAW

A. That Tenalp was furnlshed wlth and accepted Ln good faith a Certlficate

of Capltal Inprovement from Unlon Dime SavLngs Bank for the construction of the

temporary branch of the bank. Accordingly, Tenalp was not regulred to collect

sales tax on the contract pr lce of $84,392.69 (Saf -  t . .  pt"rUtng Cor

77 L.D.2d 1). Therefore, lt is unneceasary to determine whether the contract

actually resulted in a capLtal- lmprovement.

Slnce the dlsaLl-owed nontaxabLe sales rernalnlng at lgsue, $1071043.99'

($11,737.76 nere agreed on wlthdrawal) were estLmated for the ent lre audlt
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perlod based solely on the foregoing contract,  the addit lonal taxes of $6,841.14

are cancelled.

B. That because of Tenalprs ineufflclent recordkeepingr the Audlt Dlvislonre

use of a "test perlod'r to deternlne the tax l-1abiL1ty on expense purchaees was

proper in accordance wlth section 1138(a) of the Tax Law (ltatter of Cnartafn

Inc. v. State Tax Connlsslon, 65 A.D.2d 44).

Ilowever, ln accordance wlth Flnding of Fact rr7rt, the test shall be

revised by deletlng the purchase fron South Stde Cartlng entlrely and the

purchase from IndustrlaL l'Iaste Removal shall be proJected only for pertods

after February, L974.

C. That Tenalp ls l-lable for tax on the asseta it acqulred aet forth ln

Findlng of Fact rrSrr pursuant to sectlon 1132(c) of the Tax Law. That the

subsequent transfer of the automoblLe to Richard Levlne conetltuted a retall

sal-e within the meanlng and lntent of sectlon 11.01(b)(4) and therefore ls

subJect to the tax lmposed by sect ion 1105(a) of the Tax Law.

D. Petltloners Alvin Levlne and Stephen Levine nere peraons regulred to

coll-ect tax on behalf of Tenalp Constructlon wlthin the meanlng and lntent of

eectl-on 1131(1) of the Tax Law and thus have personal llablllty for the sales

taxes due from sald corporation.

E. That the petl-tlons of Tenal-p Construction Corp., Alvln Levlne and

Stephen Levlne are granted to the extent lndlcated ln Concluelone of Law rrAr',

rrBrr and rrCrr. that the Audlt Divisl.on ls hereby dl.rected to nodLfy the notlcee

of determlnation and demand for payment of sales and use taxes due leeued



March 20, 1981; and that,

respects denied.

DATED: Albany, New York

FEB 2 9 1884

except a€t so granted, the petltlong are ln all other

STATE TAX COMMISSION

FffiiT-



;i.tiri

P 470 315 258
RECEIPT FOR CER.TIFIED MAIL

NO INSUMNCE COVERAGE PROVIDED_
: NOT FOR INTERNATIONAL MAIL

(Scc Rcvattc)

?(i

A ^1^ ?15 257P '+lu \. ' '
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED-
NOT FOR INTERNATIOI,IAT MAIT

(Sec Rcvcne)

Rrturn Roceipt Showlng
to whom lnd Dlta Dellvcred

, 0 nr]0 "n( ]txu(fl t lln i
'ffHttfint O,ou
qilL;T"hTie..nu t r
Port g. I

C.r'tltl.d Fc.

Spachl Dcllv.ry Fae

R6trlct.d Dellv.ry F6. _

Raturn R.c.iptShowlng
to whom rnd Drtr Dallvar.d
H€lurn xocarpr SnoYvrn9 townom,
Date, and Addr6s of Daliv€ry

TOTAL Pott go.nd F.G t

Postmrrk or Date

rlh

lj;i'

. ":;.
{ .


