
STATE 0F t'lEI{7 YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

T & J Auto Repai rs ,  fnc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 12/  1175- IL/30/79 .

AFFIDAVIT OF I'lAIf,ING

State of New York )
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
25th day of May, 1984, he served the within notice of Decision by cert i f ied
mail upon T & J Auto Repairs, Inc., the petit ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fo l lows:

T & J Auto Repairs, Inc.
2.10 Delancey St.
New York, NY 10002

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
25th day of  May,  1984.

Authorized to
pursuant to Tax



STATE OF NEId YORK

STATE TAX COMMISSION

In the l{atter of the TAtition
of

T & J Auto Repairs, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  L2 /  t l 7s -LL l30 /79 .

ATFIDAVIT OF MAIIING

State of New York ]
ss . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on tle
25th day of May, 1984, he served the within notite of Decii ion by cert i f ied
mail upon Henry Reininger, the representative of the petitioner in the within
proceeding' bY enclosing a true copy thereof in a securely sealed postpaid
Idrapper addressed as fol lows:

Henry Reininger
40 First Ave.
New York, NY 10009

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United Statei-Postal
Service within the State of New York.

_ - That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wiapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
25th day of May, 1984.

pursuant to Tax Law section 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

l[ay 25, 7984

T & J Auto Repairs, Inc.
210 Delancey St .
New York, NY 10002

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comnission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be cornnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building ll9, State Campus
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Petit ioner' s Representative
Henry Reininger
40 First Ave.
New York, NY 10009
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

T & J AUTo REPAIRS, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax law for the Period December 1, 1975
through Novenber 30, 1979,

DECISIOI{

Petit ioner, T & J Auto Repairs, fnc.r 210 Delancy Street, New York, New

York 10009, f i led a petit ion for revision of a determination or for refund of

sales and use taxes under Articles 28 and 29 of the Tax law for the period

December 1, 1975 through November 30, 1979 (Fi le No. 33962).

A small claims hearing was held before Judy M. Clark, Hearing 0ff icer, at

the offices of the State Tax Comnission, Two World Trade Center, New York, New

York, on February 91 1983 at 9:15 A.M. and contiqued to i ts conclusion on

September 15, 1983 at 9:00 A.M. Petit ioner appeared by Henry Reininger, Esq.

The Audit Division appeared by PauI B. Coburn and John P. Dugan, Esqs. (Alexander

Weiss and Angelo Scopel l i to ,  Esqs. ,  o f  counsel ) .

rssuEs

I. Whether the records maintained by petitioner rdere sufficient for

ver i f icat ion of an exact amount of taxable sales receipts.

II. hlhether the 250 percent markup detennined and applied to petitioner's

purchases on audit  properly ref lected the sales made by pet i t ioner.

FINDINGS OF FACT

1. 0n Apri l  20, 1981, the Audit  Divis ion issued two not ices of deterninat ion

and denand for payment of sales and use taxes due against T & J Auto Repairs,

Inc. covering the period December 1, 1975 through Novenber 30r 1979. The
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Not ices were issued as a result  of  a f ie ld audit  and asserted addit ional sales

tax  due o f  $17,218.58  p lus  pena l ty  and in te res t  o f  $11,A52.87  fo r  a  to ta l  due

o f  $ 2 8 , 2 7 1 . 4 5 .

2. Petitioner executed consents extending the tine for issuing an assessnent

for sales and use taxes due for the period at issue to September 20, 1981.

3. Pet i t ioner operated an auto body repair  shop. Sales and use tax

returns f i led were prepared by pet i t ioner 's accountant from bank deposits made.

Receipts from any customers deemed to be exempt from tax were deleted to

determine taxable sales.

4. 0n audit, the Audit Division found that petitioner did not issue or

retain sales iuvoices for every sale made. Pet i t ioner retained a log of

est imates nade; however,  this was not conclusive of i ts sales. The Audit

Division atternpted to perform a narkup analysis; however, purchases of auto

parts could not be associated with any part icular est imate or sales invoice.

The Audit  Divis ion est imated pet i t ioner 's markup to be 250 percent on

mater ials and suppl ies. This was the industry average based on past of f ice

experience. The Audit  Divis ion computed pet i t ioner 's sales for the period

December 1, 1.975 through Novernber 30,7979 as fol lows:

Purchases
Markup and Cost
Gross Sales
Non-taxable Salesl
Audited Taxable Sales

$ 199 ,  186. oo
350%

$697,150 .00
29,352.00

$651.198-_09

Petit ioner reported $452 ,549.00 in taxable sales on sales and use tax

returns f i led. The Audit Division held the addit ional taxable sales of $2f51249.00

sub jec t  t o  sa les  tax  o f  $17 ,218 .58 .

1- The Audit Division
based on a test  o f

accepted the nontaxable sales as
nontaxable sales for the quarter

reported by petitioner
ended August, 7979.
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The addit ional taxable sales determined constitutes an error factor of

47.56 percent. In one of i ts attempts on audit to verify taxable sales reported,

the Audit Division analyzed paint purchases and related those purchases to the

number of jobs recorded. Based on the volune of paint purchased, the Audit

Division determined an error factor of 62.75 percent. Although not used in the

d,etermination of tax due, the Audit Division felt this analysis confirmed the

250 percent markup on purchases determined on audit.

5. Petitioner argued that the markup determined on audit was much too

high for i ts business operation. Further, petit ioner argued that al l  of i ts

purchases were not sold in that the premises was subject to nLrmerous break-ins

and pilferage by employees. Petitioner, however, failed to subnit any evidence

o f  such  l osses .

6. Petitioner did subnit a sampling of purchase invoices from sone of its

suppliers showing both l ist and net sel l ing prices. Based on this evidence

submitted, petit ioner's markup on parts averaged 25 percent.

Petit ioner also submitted its estimate log for the period October 25,

1979 through February 1, 1980. Although not conclusive of sales made, this

evidence did show that 54.35 percent of the estimated amounts constituted

charges for materials and parts and 45.55 percent constituted labor charges. A

25 percent markup on parts which constitutes 54.35 percent of sales effectively

yields a markup, considering labor charges, of 130 percent. Petit ioner's

average markup on materials and supplies based on U.S. Corporation Incone Tax

Returns f i led during the audit period was 150 percent.

7. The Audit Division asserted penalty and interest due to the fact that

the additional tax determined due was substantial. Petitioner maintained a

good cotnpliance record for f i l ing i ts sales and use tax returns on a t imely basis.
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coNctusloNs 0F tAhr

A. That secLion 1138(a) of the Tax Law provides that if a return when

filed is incorrect or insufficient, the amount of tax due shall be deternined

from such information as nay be available. If necessary the tax may be estinated

on the basis of external indices such as purchases or other factors.

That the Audit Division, lacking source docunents to verify taxable

sales receipts,  marked up pet i t ioner 's purchases based on past experience in

the industry. The application of that markup disclosed that the returns filed

were insufficient. That the audit method used bv the Audit Division was

proper .

B. That the Audit  Divis ion, however,  in reviewing pet i t ioner 's records

avai lable fai led to properly compute pet i t ioner 's actual narkup on purchases.

That based on substant ial  evidence subnit ted, pet i t ioner 's markup on purchases,

considering labor charges, was 150 percent (see Finding of Fact ' r6 ' f ) .

C. That the penalties and interest in excess of the ninimum statutory

rate are cancel led.

D. That the petition of T & J Auto Repairs, fnc. is granted to ||p extent

indicated in Conclusions of Law rrBrt  andttCt 'above; that the Audit  Divis ion is

directed to accordingly rnodify the notices of determination and demand for

payment of sales and use taxes due issued Apri l  20, 1981; and that except as so

granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMI'IISSI0N

MAY 2 5 1984
PRESIDENT
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