
STATE OF NEhI YORK

STATE TAX COMIIISSION

In the llatter of the Petition
o f

Sweet Three, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3 l  L /76-8 /3 t / lg  .

AFFIDAVIT OF MAIf,ING

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly swora, deposes and says that he is an enployee
of the State Tax Commission, that he is over L8 years of age, and that on the
21st day of March, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Sweet Three, Inc.,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid rdrapper addressed
as fo l lows:

Sweet Three, fnc.
626 E. 80th Street
Brooklyn, NY 1L236

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the Statb of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the pet i t ioner.

Sworn to before me
21st day of March,

this
7984.
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ster oaths
sect ion 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

Sweet Three, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3 /  L l76-8 /3 I / tg  .

AFFIDAVIT OF I'TAIf,ING

State of New York )
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
21st day of March, 7984, he served the within not ice of Decision by cert i f ied
mail upon David Alster, the representative of the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

David Alster
2271 80 th  Sr .
Brooklyn, NY 11214

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
21st  day of  March,  1984. &{ ,

r o a



STATE 0F NEhI YoRK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Sweet Three, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  3 /  L /76-8 /  3 t / lg  .

AIT'IDAVIT OF }IAITII{G

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
21st day of March, 1984, he served the within not ice of Decision by cert i f ied
mail upon M. J. Schutz, the representative of the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

M. J.  Schutz
1 .22  E.  42nd St .
New York, Nf 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said lrrapper is the
last known address of the representat.ive of the petitioner.

Sworn to before me this
21s t  day  o f  March ,  1984,

te r  oa
sect ionpursuant to



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 21, 7984

Sweet Three, Inc.
626 E. 80th Street
Brooklyn, NY 1L236

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revielr an
adverse decision by the State Tax Comnission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - tritigation Unit
Building /19, State Campus
Albany, New York 12227
Phone /l (518) 457-207a

Very truly yours,

STATE TAX COUIfiSSION

cc: Pet i t ioner 's Representat ive
David Alster
2271 80rh Sr .
Brooklyn, NY 11214

AND
M. J. Schutz
122 E. 42nd St.
New York, NY 10017
Taxing Bureau's Representative



STATE

STATE
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OF NEhI YORK

TAX COMMISSION

In the Matter of the Petition

of

SWEET THREE, INC.

for Revislon of a Determlnation or for Refund
of Sales and Use Taxes under ArticLes 28 and
of the Tax Law for the Perlod March l, 1976
through August 31, L979.

DECISION

Petl t loner,  Sweet Three, Inc.,  206 B. L16th Street,  Rockaway Park, New

York, New York 11694, c/o Myron Langer, 626 East 80th Street, Brooklyn, New

York 11236, flled a petltlon for revlslon of a determLnation or for refund of

saLes and use taxes under Articles 28 and 29 of the Tax Law for the perLod

March 1 ,  1976 rh rough August  31 ,  1979 (F l le  No.  30618) .

A smalL clalms hearlng was held before Arthur Johnson, Hearing Offlcer' at

the offlces of the State Tax Cosurlssion, Two World Trade Center, New York' New

York, on July 20, 1983 at 9:15 A.I '1.  Pet i t ioner appeared by M.J. Schutz, Esq.

and David Alster, CPA. The Audlt Dlvislon appeared by John P. Dugan' Esq.r

(AngeJ-o Scopel l l to,  Esq.,  of  counsel) .

ISSUES

I. Wtrether the Notlce of Determinatlon and Demand for Payment of Sales

and Use Taxes Due lssued against petltloner shoul-d be cancelLed as a reeult of

the Law Bureaufs fallure to serve an ansner to the perfected petLtion wlthln

the time Llnitatlons prescribed under Rule 601.6(a)(1) of the State Tax Conmis-

slonrs Rules of Pract ice and Procedure.

II. Whether the audlt procedures used by the Audit DlvLsion ln an examlna-

tlon of petitionerfs books and recorde were proper and whether the addltlonal

taxable sales determlned as a result thereof nere correct.

29
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FINDINGS OF FACT

1. Petltloner, Slreet Three, Inc., operated an lce cream and candy store

located at 2068 116th Street, Rockaway Beach, New York. Petitloner also sold

clgars' cigarettes and a l-lnited number of food ltems such as coffee, donuts

and rol ls.

2. On tlay 27, 1980, as the result of an audLtr the Audlt Dlvlslon lssued

a Notlce of Determlnation and Demand for Payment of Sales and Use Taxes Due

against petltioner coverLng the perlod March 1, 1976 through August 31, 1979

for  taxes  due o f  $21,343.28 ,  pLus  ln te res t  o f  $4 ,279.73 ,  fo r  a  to ta l  o f  $251623.01 .

On the same date a notice was also issued to M. Langer lndlvldually as

president of pet i t loner corporat lon for taxes due of $2Lr2L9.12, plus lntereet.

M. Langer was not hel-d pereonaLLy llable for use taxes of $124.16 found due on

audit .

3. Petitloner exeeuted a consent extending the period of linltatLon for

assessment of sales and use taxes for the perlod March 1, 1976 through Februaty 28'

1979 to  June 20 ,  1980.

4. The Tax Appeals Bureau recelved petitionerrs perfected petl.tLon on

February 2, L982. The Department of Taxation and Flnance served lts answer to

the perfected petltLon on lIay L2, L982.

PetLtloner argued that it was entLtled to a deternlnatlon on defauLt

because the answer lraa not served withln slxty days from recelpt of the perfected

pet i t ion.

5. Petltioner provlded the foi-lowlng books and records for audit; cash

receipts and dlsbursements Journalr purchase Lnvolces, sales tax returns and

federaL and state lncome tax returns.
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On audit, the Audit Dlvislon accepted the accuracy of the gross sales

reported based on a reconclLlatlon of such sales fron the books and records to

sales tax returns and lncome tax returns. The audltor examlned current cash

reglster tapes and found that they dld not identlfy the speclflc iten soLd.

I{lthout such informatlon, the auditor could not verlfy lf eales tax wae charged

on all taxabl-e items. In order to verify taxable saleer the audltor analyzed

purchase lnvolces for the perlod September 1, 1978 through Novenber 30, 1978 to

deternlne purchases of ltems that would reeul-t ln a taxable sale when resold.

The purchases lrere categorized as follows: food - $2r2O4.37, taxable Lce cream

-  $1 ,6L2.90 ,  candy  -  $5 ,099.2 I ,  m isce l laneous taxab le  -  $6r317.33 ,  c lgare t tea  -

$11,054.45. The nontaxabLe purchases were $46,868.78 or 64 percent of totaL

purchases for the period examlned. ltarkup percentages were computed for each

category of purchases (except for food and ice crean) based on coste and

selling prlces ln effect at the time of the audlt. The food and lce cream

markups were estlmated based on the auditors experlence.

Total purchases determlned for the audit period of $1'034'482.00 were

all-ocated to the above taxable categorles in the same proportlon as each

category was to total purchaeee analyzed for the test months. The indl.vldual

markups computed above were applled to the taxable purchases by category to

determlne taxable sales of $477,847.00. Pet l t loner reported taxable sales of

$2L2,608.00, leaving addlt loaal taxabl-e sales of $265,239,00 and uaxee due

t h e r e o n  o f  $ 2 1 , 2 L 9 . L 2 .

The audlt  al ,so disclosed use taxea due of $124.16. This anount,

however, was not in dispute at the hearlng.

6, The Audlt Dlvlsion conceded that nontaxable lce crean sales should be

lncreased to 31 percent resulting in a tax reductlon of $752.96,
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7. Petltioner argued that the audit dld not glve coneideration to the

folJ-owing f actors:

(a) 10 percent dlscount given to senlor cltlzens. Petltioner
est lmated such discounts amounted to $1r500.00 per
year.

(b) Enployee consumptlon. Petitloner empl-oyed students
part-tlme who were allowed to conaume products whlle
worklng. Petitloner estlmated that employee consumptlon
ltas approxinatel.y $30.00 per week for each employee.

(c) Gtve aways or rrtreatlngrr cuatomers was estimated to be
$5r500.00 for the audlt  pertod.

(d) Spol lage. Pet l t loner est lmated spoi lage at $1,000.00
a year.

(e) Robberles. Petitloner testifled that three robberles
occured during the audlt perlod.

(f) Clgars sold by the box whlch resulted ln a Lower
markup percentage.

Petltioner produced no evldence to support lts arguments.

8. In addltion to the foregoingr petitloner argued that lt nal.ntalned

complete and adequate books and records and therefore, the audlt procedures

followed by the Audit Dlvision to estLmate taxabl-e sales was lmproper.

CONCLUSIONS OF LAI,I

A. That the requlrement of Regulat lon 601.6(a)(1) that the Law Bureau

serve an answer on petltloner trwithin 60 daystt from recelpt of a perfect,ed

petition shall not be regarded as mandatory but is dlrectory only qgg!.t .g

Santoro v. State Tax Conmisslon, AJ-bany County Special- Tern, Conway J.,

January 4, L979; Matter of llamelburg v. James H. Tull-y, Albany County Speclal

Term, Prior H.,  December 6, L979).  Moreover,  the Law Bureaure delay did not

prejudlce or adversly affect pet i t lonerrs poslt ion ln thls matter.

B. That petl.tionerrs books and records were lnadequate for verlfying

taxable sales recelpts ln that fron the cash reglster tapes the Audlt Dlvislon
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could not determine lf saLes tax nas charged on all- taxable items. Accordlngly'

the audlt procedures and tests used to deternine such sales lrere proper pursuant

to sectlon 1138(a) of the Tax Lalr (Matter of Chart,alr, Inc. v. State Tax Comlsslon,

65  A.D.2d,  44) .

Moreover, the audit disclosed a slgnlficant variance wlth taxable

sales reported (an Lncrease of 124 percent) to conclude that sales t€xt ltas oot

properly charged on aLl ltems subJect to tax. This discrepancy further establl.shed

the lnadequacy and unrellablllty of petltlonerts books and record" (Xgtter oL

George Korba v. State Ta:r Commission, 84 A.D.2d 555).

C. That the Audit Dlvlslon reasonably calculated the taxes due and

petltloner has faiLed to overcome lts burden to demonst,rate by clear and

convlncing evLdence that the method of audlt or the amount of tax assessed ltae

erroneous (Matter of Surface Llne Operators Fraternal Organlzatlon' Inc. v. State

teL_g-9941€e1qq, 85 A.D.2d 858).

D. That in accordance wlth Flndlng of Fact rr6rr ,  pet i t ionerrs l labl l l ty le

reduced by  $752.90

E. That the petLtion of Sweet Three, Inc. ls granted to the extent

lndlcated in Concl-uelon of Law "D"; that the Audit Dlvlslon ls hereby dlrected

to nodlfy the Notlce of Determination and Demand for Paynent of Sales and Uee

Taxes Due issued llay 27, 1980; and that, except as so granted, the petltlon ls

ln all other respects denled.

DATED: Albany, New York

MAR 2 1 1984
STATE TAX COM}TISSION

PRESIDE}IT
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 21,  1984

Sweet Three, fnc.
626 E. 80th Street
Brooklyn, NY 17236

Gentlemen:

Please take notice of the Decision of the State Tax Cornnission enclosed
herewith.

You have now exhausted your right of review at fhe administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building lf9, State Caurpus
Albany, New York 12227
Phone l/ (518) 457-2A70

Very truly yours,

STATE TN( COUMISSION

c c : Petit ioner' s Representative
David Alster
2271 80th St .
Brooklyn, NY 11214

AND
M. J.  Schutz
122 E. 42nd St.
New York, NY 10017
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petitlon

of

SI,IEET TIIREE, INC.

for Revlslon of a Determlnation or for Refund
of Sales and Use Taxee under Artlcl-es 28 and, 29
of the Tax Law for the Perlod March 1, L976
through August 31, L979.

DECISION

Peti t ioner,  Sweet Three, Inc.,  206 B. l l6th Street,  Rockaway Park, New

York, New York LL694, c/o Myron Langer, 626 East 80th Street, Brooklyn, New

York 11236, filed a petltlon for revlsion of a determinatlon or for refund of

sales and use taxes under Artlcles 28 and 29 of the Tax Law for the period

March 1, 1976 through August 31, 1979 (f i le No. 30618).

A snall- clalms hearing was held before Arthur Johnsoo, Ilearlng Offlcer' at

the offlces of the State Tax Conmlsslon, Two World Trade Center, New York, New

York, on July 20, 1983 at 9:15 A.M. Pet i t ioner appeared by M.J. Schutz, Esq.

and Davld Alster, CPA. The Audlt Division appeared by John P. Dugan, Eeq.,

(Angelo Scopel l i tor Esq.,  of  counsel) .

I. Wtrether the Notlce of Determinatlon and Demand for Payment of Sales

and Use Taxes Due lssued agalnst petltloner should be canceLled as a reeult of

the Law Bureaufs failure to serve an ansner to the perfected petitlon within

the t ine l in l tat ione preacrlbed under RuLe 601.6(a)(1) of the State Tax Comis-

slonrs Rules of Pract ice and Procedure.

II. Whether the audlt procedures used by the Audlt Dtvlslon ln an examlna-

tlon of petitlonerrs books and records were proper and whether the addl.tlonal

taxabLe sales deterrnined as a result thereof were correet.
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FINDINGS OF FACT

1. Pet i t ioner,  Sweet Three, Inc.r  operated an ice cream and candy store

Located at 2068 116th St,reet, Rockaway Beach, New York. Petltloner also sold

cigarsr clgarettes and a llnlted number of food items such as coffee' donuts

and rol ls.

2. On llay 27, 1980, as the result of an audit, the Audtt Dlvlslon lseued

a Notice of Determlnatlon and Demand for Payment of Sal-es and Uee Taxes Due

against petitloner coverlng the period March 1, 1976 through August 31, L979

for  taxes  due o f  $21,343.28 ,  p lus  ln te res t  o f  $4r279.73 ,  fo r  a  to taL  o f  $251623.01 .

0n the same date a notlce was also issued to M. Langer lndLvldually ae

president of pet l t loner corporat i .on for taxes due of $2Lr2L9.12'  plus interest.

M. Langer nas not held personal-ly tlable for use taxea of $124.16 found due on

audit .

3. Petltloner executed a consent extendlng the perlod of Linltatlon for

assessment of sales and use taxes for the period llarch 1, 1976 through Februaty 28,

1979 to June 20, 1980.

4. The Tax Appeals Bureau received petitionerts perfected petitlon on

February 2, L982. The Department of Taxatlon and Finance served lts anelter to

the perfected petiti.on on Nlay L2, L982.

Petltioner argued that lt was entitled to a determlnatLon on default

becauee the answer lras not served withln sl-xty days fron recelpt of the perfected

pet l t ion .

5. Peti.tioner provided the foll-owlng books and records for audit; cash

receipts and disbursements journalr purchase lnvolces, sales tax returns and

federal and state lncome tax returns.
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On audit, the Audlt Dlvision accepted the accuracy of the groes sales

reported based on a reconclllatlon of such sales from the books and records to

sales tax returns and lncome tax returns. The audltor examined current cash

reglster tapes and found that they dld not ldentify the speclfic lten sold.

Wlthout euch lnformatlon, the auditor coul-d not verlfy lf eaLes tax was charged

on all taxable items. In order to verLfy taxable sal-esr the audttor analyzed

purchase lnvolces for the period September 1, 1978 through November 30, 1978 to

determlne purchases of items that would result ln a taxable eale when resold.

The purchases were categorlzed ae folLows: food - $2r204.37, taxable Lce crearn

- $1,6L2.90, candy - $5,099.2L, misceLlaneous taxable -  $613L7.33, cigarettes -

$11,054.45. The nontaxable purchases were $46,868.78 ot 64 percent of total

purchases for the period examined. Markup percentages lrere computed for each

eategory of purchases (except for food and ice crean) based on costs and

selllng prlces in effect at the tlme of the audlt. The food and lce cream

markups were estlmated based on the audltors experience.

Total purchases determlned for the audlt period of $1,O34,482.00 were

allocated to the above taxable categorles in the same proportloo as each

category was t,o total purchases analyzed for the test uonths. The lndlvldual

markups computed above were applled to the taxable purchases by category to

deternine taxable sales of $477,847.0O. Petitloner reported taxable eales of

$2L2,608.00, l -eavlng addlt lonal-  taxabl-e sales of $265,239.00 and taxes due

thereon o f  $21 ,2L9.L2 .

The audlt  also dlscLosed use taxes due of $124.16. lhle amount '

however, nas not ln dlspute at the hearlng.

6. The Audit Dlvlsion conceded that nontaxable lce cream sales should be

lncreased to 31 percent result ing in a tax reduct ion of $752.96,
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7. Petltloner argued that the audlt dld not glve consideratlon to the

fol lowing factors:

(a) 10 percent dlscount glven to senlor citlzens. Petitl-oner
est imated such discounts amounted to $1r500.00 per
year.

(b) Enployee consumptlon. Petltloner employed etudente
part-time who were allowed to consume products whl1e
working. PetitLoner estimated that employee consumption
nas approximately $30.00 per week for each employee.

(c) Glve aways or tttreatlngrr cuatomera was estlmated to be
$5,500.00 for the audit  per iod.

(d) Spol lage. Pet i t loner estLmated epoi lage at $l '000.00
a year.

(e) Robberies. Petitloner testlfled that three robberles
occured durlng the audit perlod.

(f) Clgars sold by the box which resulted in a lower
markup percentage.

Petltloner produced no evidence to support Lts argunent,s.

8. In additlon to the foregolng, petltioner argued that lt malntaLaed

complete and adequate books and records and therefore, the audlt procedures

followed by the Audit Dlvlslon to estlmate taxable sales was lmproper.

CONCLUSIONS OF LAW

A. That the requlrement of Regulatlon 601.6(a) (1) that the Law Bureau

serve an answer on petitioner frwithln 60 daystt from recelpt of a perfected

petltlon shall- not be regarded as mandatory but is dltectory only (Matter of

Santoro v. State Tax Conmisslon, Albany County Special Tern, Conway J.,

January 4, L9793 Matter of llamelburg v. James Il. Tully, Albany County Speclal

Term, Prlor II., December 6, L979). Moreover, the Law Bureauts delay dld not

prejudlce or adversly affect pet l t loner 's posi t ion in this matter.

B. That petitionerrs books and records were lnadequate for verlfying

taxable sal-es recelpts ln that from the cash register tapes the AudLt Dlvlsion
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could not deternine if saLes tax rras charged on all taxable lteme. Accordlngly'

the audLt proceduree and tests used to deternine such salee were proper purauant

to sect lon 1138(a) of the Tax Law ( l t r t t . r  of  Ch"rtal t ,  ,

65  A.D.2d ,  44)  .

Moreover, the audit dlsclosed a signlflcant variance wlth taxable

sal-es reported (an increase of 124 percent) to concl-ude that sales tax lta8 not

properly charged on alL ttems subJect to tax. Thls dlscrepancy further establlehed

the inadeguacy and unrellabillty of petltlonerfs books and record" (Xg$et of

George Korba v. State Tax Commisslon, 84 A.D.2d 655).

C. That the Audlt DivLsion reasonably calculated the taxes due and

petltLoner has falled to overcome lts burden to demonetrate by cLear and

convinclng evldence that the method of audit or the amount of tax assessed was

erroneoua (Matter of Surface Line Operators Fraternal 0rganlzatlonr Inc. v. State

Tax Cornmlssion, 85 A.D.2d 858).

D. That in accordance wlth Flndlng of Fact "6rr, petltlonerts l-Labllity ls

reduced by $752.96

E. That the petitlon of Sweet Three, Inc. is granted to the extent

lndlcated ln Concluslon of Law 'rDrr; that the Audlt Dlvlslon ls hereby dlrected

to nodlfy the NotLce of Deternination and Demand for Palment of Sales and Uee

Taxes Due Lssued, l{ay 27, 1980; and that, except aa so granted, the petition 18

ln all other respect,a denied.

DATED: Albanyr New York

MAR 21 1984
STATE TAX COMMISSION




