
STATE OT NEW YORK

STATE TAX COMMISSION

' In the Matter of the Petitlon
o f

Louise T. Swartout
d/b/a Frankrs Coroer Store

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period
9 lL /74 -1U30 /77 .

AIT'IDAVIT OF I'AITING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of JuIy, L984, he served the within notice of Decision by certified
mail upon Louise T. Swartout d/b/a Frankrs Corner Store, the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Louise T. Swartout
d/b/a Frank's Corner Store
c/o David Duncan
tyons & Duncan, 100 State St.
Albany, NY L2207

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further sayp that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last knowa address
of the petit ioner.

Sworn to before rne this
31st  day of  Ju ly ,  1984.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

louise T. SwartouL
d/b/a Frank's Corner Store AT'FIDAVIT OF MAITING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 9 / 1/7 4-17/ 30/77 .

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of JuIy, 7984, he served the within notice of Decision by certified
nail upon E. David Duncan, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy theteof in a securely sealed postpaid
wrapper addressed as fol lows:

E. David Duncan
Lyons & Duncan
100 State St.
Albany, lff 12207

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Posta1
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said ldrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
31st day of July, L984.

a



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 31, 1984

Louise T. Swartout
d/b/a Frank's Corner Store
c/o David Duncan
Lyons & Duncan, 100 State St.
Albany, NY L2207

Deat Mrs. Swartout:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - f,itigation Unit
Building /19, State Canpus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMI{ISSION

Petitioner' s Representative
E. David Duncan
Lyons & Duncan
L00 State St .
A1bany, NY 12207
Taxing Bureau' s Representat,ive
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STATE

STATE

OF NEW YORK

TA)( COMMISSION

In the Matter of the Petition

o f

LOUISE T. SIdARTOUT
DIBIA FRANKIS CORNER STORE

for Revlsion of a DetermLnation or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod Septenber I, 1974
through Novenber 30, 1977.

I. Whether the Audit

as a basis for determlnlng

nas proper.

II. Wtrether penalties

rates should be abated.

Pet l t ioner,  Loulse T. Swartout d/b/a Frankts Corner Store, c lo E. Davld

Duncan, Esq.r Lyons & Duncan, Esqs.,  100 State Street,  Al-bany, New York 12207,

fl1ed a petltlon for revlslon of a determlnatlon or for refund of sales and uee

taxes under Articles 28 and 29 of the Tax Law for the perlod Septenber 1, 1974

through November 30, 1977 (EtLe No 28059).

A snall claims hearlng was held before Dennls M. Gal-llher, Hearlng Offlcer,

at the off ices of the State Tax Conrmlssion, Bul lding / f9,  State Off ice Campus,

Albany, New York, on 0ctober ZLr 1983 at 9:15 A.M., wl. th al l  br lefs to be f l led

by Decenber 22, 1983. Petltloner appeared by Lyons & Duncan, Esqs. (8. Davld

Duncan, Esq. r of counsel). The Audlt Divlslon appeared by John P. Dugan' Esq.

(Janes Del- la Porta, Esq.,  of  counsel) .

ISSUES

DECISION

Divlslonts use of a tttest perlodrt and markup audit

addltlonaL sales and use taxes due from petitloner

and lnterest ln excess of the mlnlmum statutory
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FINDINGS OF FACT

1. Pet i t ioner,  Louise L. Swartout d/b/a Frankts Corner Store, operated a

small grocery store located 1n New Baltlmore, New York. The store was operated

seven days per week by Mrs. Swartout as a sole proprietorshlp, wlth no employees'

fron the beginnlng of the audlt perlod through October 1, L977' at which time

Mrs. Swartout ceased buslness and rented the store to her son and daughter-1n-1aw.

2. On December 19, L977, as the result  of  a f le ld audlt ,  the Audit

Dlvision lssued a NotLce of Determlnation and Demand for Payment of Sales and

Use Taxes Due against petitioner for the period Septenber 1, 1974 through

November 30, Ig77, assesslng tax due ln the aiount of $2,576.03, plus penalty

and interest.  
I

3. Petitioner malntalned and made avallable for audlt the following books

and records: sal-es tax returns, Federal lncome tax returns (for 1.975 and

I976), sales journal, purchases Journal, cash dlsbursements Journal and purchase

involces. Pet i t loner also had cash register tapes for the ent l . re audlt  per lod.

The cash reglster tapes did not identify each speclflc lten eol-d, but rather

recorded only amounts wlth the Letters tttxtt next to those amgunts charged as

sales tax.

4. The Audit  Dlvis ionfs audltor reviewed pet l t lonerts sales tax returns

and Federal lncome tax returns, and determlned that total sales reported per

each of these returns agreed. The sales tax returns refLected, 22.7 percent of

such total  sales as taxable sales.

Notwithstanding the November 30, 1977 Lnd,Lcated ending
period, the audit and assessment actually extends only
1977 due to the noted cessat lon of buslness as of the
1977 .

date of the audlt
until Septenber 30,

end of Septemberl



-3-

5. The audltor reviewed petitionerts purchase involces for the months of

February, May, August and November of L976, recordlng taxable purchases ln six

categorles of ltems, specifical-ly beer, soda, clgarettes and tobacco, candyt

niscell-aneous, and gasollne. Taxabl-e purchases for these nonths totalLed

$51770.66, out of  total-  purchases for the same months in the anount of $111229.83,

or a taxable purchase ratlo of 51.39 percent. Markup percentages ltere computed

for each category of taxable ltem purchased based on costs and selllng prices

ln effect dur ing the month of September, 1977, the last month of operatLon.

The resultant markups lrere applled to the noted categorLes of taxable purchases

to determlne a weighted average markup of 28.27 percent.

6. The auditor applied the taxable purchase percentage (51.392) to tot,al

purchases for the entlre audlt perlod, arrlvlng at total taxable purchaees of

$58,850.89. The weighted average markup percentage (28.277) was appl ied to

this total taxable purchases flgure resultlng ln audLted taxabLe sales of

$75,488.04 for the audlt period. Tax due on audl-ted taxable gales totall-ed

$41525.11 whlch, af ter reduct lon for tax in the amount of $l-1949.08 as reported

on pet i t ionerts returns, resulted ln the addit lonal tax due (as assessed) of

$ 2 , 5 7 6 . 0 3 .

7. Petitioner asserts that the books and records maintalned' lncludLng

the cash register tapes, were complete and adequate, and that from such records

tt was possible to verlfy taxable sales receipts nlthout resortlng to test

perlod audlt  procedures.

8. The Audit  Dlvis lon asserts,  by contrast,  that the cash regLster tapes

did not identify the specifLc items sol-d and, therefore, the auditor was unable

to verify that sales tax nas properly charged on taxable ltems, thus necessitating

the use of test,s to ver i fy taxable sales.



9.  Pet l t loner  asser ts ,

penalt ies should be abated.
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ln the event, the assessment is upheld' that

Pet i tLoner has, at  aLL t imes, acted ln good fal th.

CONCLUSIONS OF LAW

A. That although there is statutory authorlty for the use of a rrtest

periodrr to deterrnLne the amount of tax due, resort to thls method of computing

tax liabll-ity nust be founded upon an insufficiency of record keeplng whlch

makes it virtually lnposslble to verify taxable sal-es receipts and conduct a

co,mplete audlt  (Matter of  Chartalr ,  Inc. v.  State Tax Comisslon, 65 A.D.2d 44).

B. That from the records malntained by petitloner, lncluding the cash

register tapes, the Audit DLvision coul-d not determlne if sal-es tax was charged

on al-1 taxable ltems. Therefore, such documents were l-nadequate for verifylng

taxable sales or ascertainlng the exact amount of tax due. The audlt procedures'

as set forth tn Findings of Fact "4r ' through "6tt ,  disclosed a sl .gnLf lcant

var lance from taxabl-e sal-es as reportede ( i .e.  5I .392 of purchases tested

represented taxable purchases whereas only 22.72 of sales nere reported as

taxabl-e sales), thus supporting the conclusion that sales tax was not properl-y

charged on all itens subJect to tax. Such a discrepancy establlshed the

lnadequacy and unrel-labllity of petltionerrs books and records (Matter of George

Korba v. State Tax Commlssion, 84 A.D.2d 655). Accordlngly, the determinatlon

of additional taxes due lras proper in accordance wlth the provislons of sectlon

f138(a) of the Tax Law (Matter of Chartalr, ggg,; Matter of Sakran v. State Tax

Commlsslon, 73 A.D.2d 989).  Pet i t loner,  in turn, has not shown or substant iated

errors in the methodology or result of the audit and thus no reductlon of the

tax found to be due ls warranted (Matter of l'lanny Convlssar v. Stat,e Tax Comlsslone

6 9  A . D . 2 d  9 2 9 ) .
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C. That penalties and interest in exceee of

are cancelled.

D. That the pet l t ion of Loulse T. Snartout

granted to the extent lndicated in Concluslon of

respects denled.

DATED: Albany, New York STATE TAX

the ninlmum statutory rate

d/b/a Frankf  s

Law trCtt, but

Corner Store ls

Ls in all other

COMMISSION

JUL 31 1984 < d)r+d,-AD@r*
PRESIDENT
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