
STAIE 0F l{Etrr YORK

STATE TAX CO}I}IISSION

In the Matter of the Petition
o f

Sutton Sweets & Treats, Inc.
& Harold Cohen, Ns Officer

for Redetermination of a Deficiency or Revision
of a Determi.nation or Refund of Sales & Use Tax
under Article 28 & 29 of Lhe Tax Law for the period
9 / 1 / 7 8 - 8 /  3 1 / 8 r .

AIT'IDAVIT OF }'AI[ING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commiseion, that be is over 18 years of age, and that on the
31st day of December, L984, he served the within notice of Decision by
certified mail upon Sutton Sweets & Treats, fnc. & Harold Cohen, as Officer,
the petitioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid rdrapper addressed as fol lows:

Sutton Sweets & Treats, Inc.
& Haro1d Cohen, as Off icer
1101 F i rs t  Ave.
New York, NY f0021

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State pf New York.

' 
That deponent further says that the said addressee is the petitioner

herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this

inister oaths
law sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 1?2,127

Ihcenber 31, 1984

Sutton Sweets & Treatg, fnc.
& fiarold Coben, ae Officer
l l01 f iret Ave.
ller Yort, Mf 1002f

Gentlemen:

Plcase take notice of, the Decision of the State Tax Comisrion enclosed
herewith.

You have uow erhausted your right of reviaw at the adninfstrative lcvel.
Pursuant to eection(s) fl38 of tbe Tax Law, a proceeding ia court to revies an
adverse decision by the State Tax Comission nay be insiituted only under
Article 78 of the Civil Practice Law and Rules, and must be comenccd in thc
Supreme Court of, the State of l{ew York, Albany County, within 4 nonths fron ttrc
date of this notice.

Inquiries conceraing tbc couputation of ta* due or refund allosed in accordencc
with thts deciaioa nay be addressed to:

ITIS llept. Iaxation and Finance
Law Eureau - f,ltigation llnLt
Euilding #9, State Cargus
Albany, llew York 12227
P-hone # (518) 457-2a70

Very truly yours,

STATE TAX Co|{uISSIOI{

cc: Taring Bureau'e Representative





STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

suTToN SWEETS AI{D IREATS, rNC. AND
HARoLD CoHEN, AS oFFTCER

for Revlslon of a Determlnation or for Refund
of Sal-es and Use Taxes under Articl-es 28 and
29 of the Tax Law for the Perlod Septenber 1,
1978 through August 31, 1981.

DECISION

Petitioners, Sutton Sweets and Treats, Inc. and HaroLd Cohen, ae offLcer,

1101 Flrst Avenue, New York, New York 10021, fiJ-ed a petitlon for revision of a

determination or for refund of sal-es and use taxes under ArtlcLes 28 and 29 of

the Tax Law for the perLod Septenber 1, 1978 through August 3l' 1981 (File No.

36707).

A snalL cl-aims hearing was hel-d before Arthur Johnson, Hearing Offlcer' at

the offices of the State Tax ComnlssLon, Two hlorl-d Trade Center, New York, New

York, on March 14, L984, at 2t45 p.n., wLth additionaL evldence to be eubnitted

by ApriJ- 15, L984. Petitioner Sutton Sweets and Treats, Inc. appeared by ite

president, HaroJ-d Cohen, and petitioner Harol-d Cohen appeared pro 8e. The

Audit Division appeared by John P. Dugan, Esg. (t'tichaet Gitter, Esq., of

counsel) .

ISSUE

Whether the Audit DivLsion properLy detern:iaed

taxes due fron petitioners based on aa examination

records.

additional- saLes and use

of availabl-e books and
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FINDINGS OF FACT

1. Petitioner Sutton Sweets and Treats, Inc. (Sutton) operated a candy

and j-ce cream shop located at 228 East 59th Street, New York, New York. Sutton

sold candy, nuta, drled fruLts, cookl.es and ice cream.

2. On February L9, L982, as the result of an audlt, the Audit Division

issued a Notlce of Determlnation and Denand for Paynent of Sal,es and Uee Taxes

Due agalnst Sutton covering the period Septenber 1, 1978 through August 31,

1981 for taxes due of $191440.14, pl-us penal- ty and lnterest of  $81056.45, for a

to taL  o f  $27,496.59 .

On the same date, a notice was also lssued to petltioner Harold Cohent

as an officer of Sutton, for taxes due of $19r024.6J. plus penal-ty and lnterest.

(Mr. Cohen was not held personal-1y J-iabl-e for use tar of $415.53.)

3. Petitioner Harold Cohen executed a consent on behalf of Sutton extendLog

the perLod of linitatlons for assessment of sales and use taxea for the perlod

Septenber l, 1978 through August 31, L979 to Septenber 20, L982.

4. 0n audit, the Audit Division found that Sutton dLd not naintain regieter

tapes or other verLfiable records of indivldual saLes. Sutton had cash registers

which produced a tape showing ttre taxable transactions and sales tax collected;

however, the tapes were disposed of after the totaLs lrere recorded in the cash

receipts journal-.

The Audlt Division compared reported taxable sales wLth groes saleg

for the audit period, whLch comparison revealed a taxable ratio of 32 percent.

The percentage appeared l-ow for the nature of the businees. Consequently, the

Audit Division anal-yzed purchase lnvolces for October, L979 to deternLne the

purchases that wouLd resul-t in taxabl-e sales when resold. The analysis dlsclosed

that 74 percent of the purchaees were taxabLe. A narkup test for the taxable
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itens was performed using costs and sel-l-lng prices in effect on Octobex L7 t

1980 whlch resul-ted in an overal-l- average narkup of 94 percent. The narkup was

appl-ied to taxable purchases for the audit perJ-od of $206182I.68 (total- purchases

ot $2791489.03 X 742) to arrive at taxable sales of $403,095.84. Thls amount

was adjusted to $396,04L.67 to all-ow L 3/4 percent for pilferage. Sutton

reported taxable sales of $158r234.00, leavlng addltionaL taxable sales of

$237,807.67 with tax due thereon of $19,024.6L.

Use tax of $415.53 found due on expense purchases is not in dispute.

5. Sutton estinated that approxinateJ-y 65 to 70 percent of its sales were

nontaxabl-e rather than taxable. This estinate \f,as based on petltloaer HaroLd

Cohen's experience wLth the business operation. Mr. Cohen testifled that

Sutton sol-d large quantlties of ice crean. Mr. Cohen coneidered l-ee crean

cones and ice creem sol-d in a cup as aontaxabLe sal-es.

6. Petitioners acted in good falth at al-l- tines.

7. Petitioner Harol-d Cohen did not contest hie personal Liability ae

officer of Sutton for any taxes determl.ned due fron Sutton.

CONCLUSIONS OF I,AW

A. That Suttonrs failure to malntain records of individual sales receLpts

as required by sectLon 1135 of the Tax Law pernitted the Audit DLvislon to

utl.lize a test period nethod of audit and narkup percentages to determine

t a x a b l - e s a l e s (  r 7 8

A.D.2d 947; Matter of  McCluskyfe Steak House, Inc. v.  State Tax Connisslon, 80

A.D.2d 713). Without verifiable records of recelpts, the Audit DivLsLon coul-d

not deternine if sales tax was properly charged on al-l taxable items.

The audlt procedurea aet forth ln Flndlng of Fact "4" are ueed to

verify the accuracy of reported taxab.le sal-es. Such procedures dl.scLosed a
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signifi.caot discrepancy with reported taxabl-e eales ao aa to conclude that

sales tax was not properly charged on all taxable itens. These procedures

further eetabllshed the inadequacy and unreLiabillty of petltioner's books and

records (Matter of  Korba v. N.Y.S. Tax Conniesion, 84 A.D.2d 655).

AccordLngJ-y, the determinatLon of additional- taxes due was proper

pursuant to sectlon 1138(a) of the Tax Law.

B. That the Audit Division reasonably calcuJ-ated

and Sutton has not overcome its burden of sholdng error

Suttont s

(Matter

tax J-iabiJ-Lty

of Convlssar

v. State Tax Conmiesion, 69 A.D.2d 929).

C. That petitioner HaroLd Cohen is personally liable for the sales tax

due in accordance wLth sections 1f31(1) and 1f33(a) of the Tax Law.

D. That Sutton's underreporting of taxable sal-es was due to reasonable

cauae and not due to wilLfuL negLect and therefore the penal-ty and that portl.on

of interest exceeding the statutory minimum are remitted as provided in section

1145(a) (1 ) ( i l )  o f  the  Tax  Law.

E. That the petition of Sutton Sweets aad Treats, Inc. and Harol-d Cohen

is granted to the extent l"ndl.cated Ln Conclusion of Law "D"; that the Audit

Dlvislon is hereby directed to nodlfy the notlces of deterniaation and denands

for paynent of sales and use taxes due issued Februarl 19, 1982i and that,

except as so granted, the petitions are ln all other respectB denied.

DATED: AJ-bany, New York STATB TA)( COMMISSION

DEC 31 1984
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