
State of New York )
ss . :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that od the
18th day of January, 1984, he served the within notice of Decision by cert i f ied
mail upon Surfway Pharmacy, Inc., the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Surfway Pharmacy, fnc.
c/o Jack Vitale, President.
2810 Surf Ave.
Brooklyn, NY 71224

STATE OF NEI,I YORK

STATE TAX COMIfISSION

In the Matter of the PCfition
o f

Surfway Pharmacy, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  12 /1 /74  -  11 /30 /77 .

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
18th day of January, 1984.

AIT'IDAVIT OF I'IAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the petit ioner
forth on said wrapper is the last known address

thorized to administer oaths
sect ion



STATE OF NEW YORK

STATE TN( COMI{ISSION

In the Matter of the Petition
o f

Surfway Pharmacy, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  L2 /1174  -  LL /30 /77 .

AFFIDAVIT OF MAITING

State of New York ]
ss . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, aud that on the
18th day of January, 1984, he served the within notice of Decision by cert i f ied
mail upon SoI Lipper, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
lsrapper addressed as fol lows:

SoI Lipper
1270 E. 72nd St.
Brooklyn, NY 11234

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Posta1
Service within the State of New York.

That deponent further says that the said addressee is the representatlve
of the petit.ioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
18th day of January, 1984.

Authorized to administer oaths
pursuan



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18, L984

Surfway Pharmacy, Inc.
c/o Jack Vitale, President
2810 Surf Ave.
Brooklyn, NY 11224

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Conmission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building lf9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Petit ioner' s Representative
Sol Lipper
L270 E.  72nd St .
Brooklyn, NY 11234
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

for Revision of
of Sales and U
of the Tax Law
through Novembe

a Determination or for
Taxes under Artlcles

or the Period December
3 0 ,  1 9 7 7 .

In the Matter of the Pet i t ion

o f

Y PHARMACY, INC. : DECISIOIi

Refund
28 and 29

1 ,  t 974

Peti t ioner

Avenue, Brookl

t ion or for ref

Law for the per

A formal

off ices of the

Surfway Pharmacy, Inc.,  c/o Jack Vitale,  Presldent,  2810 Surf

, New York 1L224, flled a petition for revision of a determlna-

nd of sales and use taxes under Articles 28 and 29 of the Tax

d December 1, 1974 through November 30, 1977 (Fl le No. 24887).

aring was held before Jullus Braun, tlearing Officer, at the

tate Tax Connrission, Two t{orl-d Trade Center, New York' New

York, on Fe 2, 1983 at 1l :00 A.M. and contLnued before Arthur Johnson,

Hearing Off icer on June 14, 1983 at 9:15 A.M. Pet l t loner aPPeared by So1

Lipper, CPA. The Audit Division appeared by John P. Dugan, Esq. (I{llLlam Fox,

E s q . ,  o f  c o u n s e l ) .

ISSUE

l{hether the Audlt Division properly determined addltlonal sales taxes due

from petitioner based on an examination of available books and records.

FINDINGS OF FACT

1. Pet i t ioner,  Surfway Pharmacy, Inc.r  operated a drug store located at

2810 Surf  Avenue, Brooklyn, New York.

2, 0n 0ctober 10, 1978, at the result  of  an audit ,  the Audit  Divis ion

issued a Notice of Determination and Demand for Paynent of Sales and Use Taxes

Due against petltloner covering the perlod December 1r 1974 through November 30,



.
-2-

L977 for taxes due of $28,253.03, pl-us penalty and interest of  $13'877.97, fot

a  t o t a l -  o f  $ 4 2 , 1 3 1 . 0 0 .

3. Petitloner had executed a consent extending the perlod of llnitatlon

for assessment of saLes and use taxes for the period at lssue to February 19,

t 9 7 9 .

4. On audit, the Audit Divlsion anaLyzed purchase invoices for the months

of March and October, L977 to determlne those purchases which would result in

taxabLe sales when resold. The purchases were categortzed as follows: nontaxabLe

drugs, cigarettes and clgars, candy, cards and general taxable. A markup was

computed for each category of purchases uslng the current cost and selling

prices of selected items wlthin that category. Total- purchases were then

categorized based on the same proportion found for the test months. The

individual markups were applied to taxable purchases by category to determlne

taxable sales of $511,505.00. Pet i t ioner reported taxable sales of $1581342.00

leaving addit ionaL taxable sales of $353,163.00 and tax due thereon of $28'253.03.

The Audit Divlslon allowed for the followlng l-osses from theft ln lte

determination:

DATE

9-23-77
L0-r-77
10- 15- 7 7

AMOUNT
OF LOSS

$  8 ,  172
14 ,603
7 ,389

LOSS OF
TN(ASLE

PURCHASES

$2 ,987
6 ,L43
1 ,501

5. In addition to the above theftsr petitioner submitted New York Clty

Police reports and infornation provided by insurance adJusters which substantiated

the followlng burglary losses during the audit period:
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Al,l0UNT
OF IOSS

$12 ,450 .00
L9 ,327  .5O
9 ,018 .00
3 ,517 .00

I  1 ,500 .00
13 ,500 .00

LOSS OF
TN(ABLE

PURCT1ASESDATE

May 16, 1976
December 19, L976
February 26, 1977
March 2, 1977
March 10, L977
A p r i l  1 8 , 1 9 7 7
August 25, L977

$12 ,450 .  00
17 , r27 .50
9 ,019 .00
3 ,517 .00 t
5 ,405 .00 ;
6 ,345 .00 i
7 ,52o.OO'

F6i;35z.-so

Petitioner also claimed that a fire in the Latter part of, 1975 destroyed

merchandise worth 945,000.00 of which $32,000.00 was reimbursed by i ts insurance

company. No evidence was adduced to support such a claim.

6. Petitioner estimated the taxable sal-es reported on sales tax returns

f l led for the perlods under audit .

CONCLUSIONS OF LAW

A. That the audlt procedures foLlowed by the Audit Division ln Flnding of

Fact r'4rr were used to verify the accuracy of the taxable sales reported by

peti-tioner; that such procedures disclosed a significant discrepancy with

reported taxable sales to concl-ude that petitionerrs estimate of taxable sales

was understated and that the books and records were lnadequate and unreliable.

Accordingly, the Audit Divisionfs determination of additlonaL taxable

sal-es and sales taxes due was proper pursuant to sectlon 1138(a) of the Tax Law

(Matter of George Korba v. State Tax Commisslon, 84 A.D.2d 655; Matter of  S4Lreq

v .  S ta te  Tax  Conmigs ion ,  73  A.D.2d 989) .

B .

to

That the audit gave consideration to theft

substantiate at the tlme of audit; however,

l-osses that petitioner was

as indlcated ln Findlng of

Petitioner did not substantiate the taxable merchandlse lost in these
burgl-aries. Therefore, the taxable amount was determlned based on the
relatlonship between taxable purchases and nontaxable purehases found for
the test,  months of March and October,  L977.

able
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Fact "5" petltioner submitted evidence of addltional burglary losses it suffered

during the audit period. Therefore, the addltlonal- taxes due shal1 be reduced

to ref lect such l-osses.

C. That the petLtion of Surfway Pharmacy, Inc. is granted to the extent

indlcated in Concl-uslon of Lanr rrB"; that the Audlt Divislon is hereby directed

to nodify the Notice of Determination and Demand for Payment of Sal-es and Use

Taxes Due issued October 10, 1978; and that except as so granted, the pet i t ion

is in al l  other respects denled.

DATED: Albany, New York

JAN 1 B 1984
STATE TAX COMMISSION

PRESIDENT
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NOT FOR INTERNATIONAL MAIL

P 440 976 1L2
RECEIPT FOR CERTIFIED MAIL

NO INSUMNCE COVERAGE PROVIOED_
NOT FOR INTERNATIOiIAL MAIL
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