
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Stop Food Stores,  Inc.
Leo Wilson & Natal ie hl i lson

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 6/  1 /7 4- t t /30/77 .

AFFIDAVIT OF MAIIING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over L8 years of age, and that on the
15th day of June, L984, he served the within notice of Decision by cert i f ied
mail upon Stop Food Stores, fnc. r leo t{ i lson & Natal ie Wilson the petit ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Stop Food Stores,  Inc.
Leo Wilson & Natal ie Wilson
c/o l loyd D. Feld
919 Third Ave.
New York, NY 10022

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said !{rapper is the last known address
of the petit ioner.

Sworn to before me this
15th day of June, L984.



STATE OF NET{ YORK

STATE TAX COMMISSION

Jn the Matter of the Petition
of

Stop Food Stores, Inc.
Leo l,iilson & Natalie l,/ilson

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 6/  L /7 4- t t /30/77 .

AIT'IDAVIT OF IIAITING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
15th day of June, 1984, he served the within notice of Decision by certified
mail upon lloyd D. Feld, the representative of the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

l loyd D. Feld
919 Third Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusi.ve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petit ioner.

Sworn to before me this
15th day of June, 7984.

rized to'adm
pursuant to Tax tr'aw



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 15, 7984

Stop Food Stores,  fnc.
Leo l, / i lson & Natal ie Wilson
c/o l loyd D. Feld
919 Third Ave.
New York, NY 70A22

Gentlemen:

Please take not.ice of the Decision of the State Tax Conmissioa enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be lnstituted only under
Article 78 of the Civil Practice Law and Rules, and must be commented in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this not. ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMI"IISSION

Petitioner t s Representative
l loyd D. Feld
919 Third Ave.
New York, NY 10022
Taxing Bureau' s Representative

c c :



STATE OF NEI.J YORK

STATE TAX COMMISSION

In the Matter of the Petitions

o f

sToP F00D SToRES, rNC.,
tEO WIMON AND NATAIIE WITSON

for Revision of a Determination or for
of Sales and Use Taxes under Articles
of the Tax Law for the Period June 1,
through November 30, 1977.

DECISION

Refund
28 and 29
7974

Petit ioner Stop Food Stores, Inc., c/o Lloyd D. Feld, 919 Third Avenue,

New York, New York L0022, and petitioners leo Wilson and Natalie hlilson, 72

libby Place, Middletown, New Jersey 07748, f i led petit ions for revision of a

determination or for refund of sales and use taxes under Articles 28 and 29 of

the Tax Law for the period June 1, 1974 through November 30, 1977 (File Nos.

28A49, 28050 and 28051).

A formal hearing was held before Frank W. Barrie, Hearing 0ff icer, at the

offices of the State Tax Commission, Two Wor1d Trade Center, New York, New

York, on January 17, 1983 at 1:45 P.M. and continued to conclusion at the sane

locat ion on Ju ly  1L,  1983 at  1 :30 P.U. ,  r { i th  a l l  br ie fs  to  be submit ted by

September 23, 1983. Petit ioners appeared by Lloyd D. FeId, Esg. The Audit

Division appeared by Paul B. Coburn, Esq. (Thomas C. Sacca, Esq., of counsel)

at the hearing on January 17, 1983 and by John P. Dugan, Esq. (Thonas C. Sacca,

Esq., of counsel) at the continued hearing on July 11, 1983.

ISSUES

I .  Whether pet i t ioner Natal ie Wilson was personal ly l iable for any sales

and use tax due from Stop Food Stores, Inc.
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II. Whether the Audit Division tinely issued notices of determination and

demand for palment of sales and use taxes due against petitioners.

III. Whether the Audit Division was authorized to use a frtest period" and

markup audit as a basis for determining additional sales tax due.

FII,IDINGS OF FACT

1. 0n June 19, 1978, the Audit Division issued a Notice of Deternination

and Demand for Payment of Sales and Use Taxes Due against Stop Food Stores,

fnc. al leging tax due of $75,032.22 plus penalty and interest. 0n the same

date, the Audit Division issued a Notice of Deternination and Demand for

Paynent of Sales and Use Taxes Due against petitioner Leo l,lilson alleging tax

due of $78,308 .221 plus penalty and interest on the basis that, as an off icer

of  Stop Food Stores,  Inc. ,  he was personal ly  l iab le under  Tax Law $113f( f )  for

the taxes claimed due. A similar notice was also issued on June 19, 1978

against petit ioner Natal ie l ,Ji lson al leging tax due of $78r308.22, pLus penalty

and interest, on the basis that, as an off icer of Stop Food Stores, fnc., she,

I ike her husband, was personally l iable for the taxes claimed due.

2. 0n Septembex 21 7977, Leo l, l i lson, as president of Stop Food Stores,

Inc., executed a Consent Extending Period of Limitation for Assessment of Sales

and Use Taxes under Articles 28 and 29 of the Tax Law for the period June L,

1974 through May 31, 1977 unti l  June 20, 1978.

3. The Audit Division alleged that the following sales and use taxes were

due in accordance with Tax Law $1138:

The Audit Divisionrs representative could not explain why the tax alleged
against each of the pet i t ioners Leo l . / i lson and Natal ie Wilson of $781308.22
grei i ter than the anount al leged due against the corporat ion of $751032.22.

contended, however, that the audit supported the larger amount.

1

due
I,9aS

He
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Tax Due Fron Each
of the Petit ioners,

Leo Wilson and
Natalie lrlilson

Tax Due From
Stop Food Stores, Inc.

i 4 ,327 .77
5 ,345 .35
7  ,721 .67
6 ,271 ,28
6 ,119  . 72
6 ,457 .69
6 ,314 .32
7  ,BLo .7g
9 ,A47  . 33
4 ,486 .50
3 ,886 .  16
3 ,505 .87
2 ,407 .79
1  , 330 .58

$75,CI32.22

Period Ended

8/31/74
11130/74
2128/7s
s/31/7s
8/3717s

11/30/7s
2/2e176
s/31176
8/31/76

lL/30/76
2/28/77
s /31 /77
8/31 /77

11/30/77
Total

$4,69r .77
5  ,709 .35
8 ,085 .67
6,635 .28
6,483. t2
6,821.69
6,678.32
I  , t7  4 .79
9 ,411 .33
4 ,486 .50
3 ,886 .  16
3,505 .  87
2 ,407 .79
I  ,330 .58

$76Jdilg

4. Stop Food Stores, Inc. reported gross sales during the period at issue

of $3 1757 1378. Approximately twenty-six percent of such gross sales, or

$984'772, were reported as taxable sa1es. The Audit Division claims that the

corporation had gross sales during the period at issue of g3 178312222 and

approx inate ly  f i f ty -s ix  percent  o f  such gross sa1es,  or  $2r101r868r3 
" " r "

taxable sales. The Audit Division also al leges that purchases by the corporation

of fixtures and equipment in the amount of $1 ,A29.49 were subject to use tax of

$72.06 and that each of the petit ioners is l iable for sales tax due on the

2 
Th" Audit  Divis ion compared the corporat ion's gros6 sales per cash receipts

journal to its sales tax returns and clained an underreporting of $15 1844.00 in
gross sales. The Audit  Divis ion concedes that gross sales per cash receipts
journal were in substantial agreenent with the tax returns.

3 Thi" amount includes the book value of the fixed assets transfered in the
bu lk  sa le  o f  the  Medford  s to re  o f  $17,667.00  in  add i t ion  to  the  $21084,201 in
taxable sales deternined by the test period and markup audit as described
herein.
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bulk sale of f ixed assets wiLh book value of $17 1667.00 to the purchaser of the

Medford  s to re .4

5. Stop Food Stores, fnc. operated grocery stores at s ix locat ions in

Nassau and Suffolk Count ies. At the t ime of the audit ,  f ive stores had been

sold by the corporat ion.

6. According to the audit  report ,  Stop Food Stores, Inc. maintained al l

cash register tapes and determiqed sales tax due "per sales tax key on cash

registerr ' .  However,  the register tapes did not specif ical ly ident i fy each i ten

sold. The report also noted that the following books and records were available

fo r  aud i t :

"I{eekly cash reports and monthly recap of such reports which
const i tute the sales journal,  purchases journal,  check disbursements
journal,  general  ledger,  income tax returns for per iod 4/L/75 -
3/31/77, sales tax returns and cancel led checks and purchase invoices
were avai lable for audit . ' l

7. The auditor anaLyzed the corporation's purchase invoices for the nonth

of May, 1976 to ver i fy taxable sales. According to the audit  report :

' rTotal  purchases tested amounted to $85r988.52. The taxable
percentages by categories were as fol lows for the period 6/7/74 -
8 /3 I /76 ;  Beer ,  10 .32 f ;  Soda,  8 .09%;  Misce l laneous,  8 .54%;  Candy,
4.65%; Tobacco, .52%; 'Stewart Sandwichesr,  .52oA; Coffee purchases
used to prepare hot coffee, .51%; and Cigarettes, 17.86%. For the
period 9/ l /76 -  71/30/77, the taxable percentage appl ied for niscel-
laneous items reduced to 7.56% inasmuqh as certain medical equipment
and suppl ies were no longer taxable.t ' "

8.  Pet i t ioner leo Wilson test i f ied that the purchase invoices for May,

1976 were not representative of the purcfuase invoices for other months of the

4 
Petitioners allege in their brief that James Ortity, the purchaser of the

Medford store, paid sales tax on the bulk sale of f ixed assets. However,  no
evidence was introduced at the hearing herein to support such allegation. The
record does establ ish that the four purchasers of four other stores paid bulk
sa les  tax .

5 Thu total  of  the taxable percentages for the perio d 6/1174 - 8/3I/76 was
51.01  percent ;  fo r  the  per iod  9 /1176 -  11 /30 /77 ,  50 .03  percent .



-5-

year because in May, purchases for the su&aer moilths began, which neant dispro-

port ionate purchases of taxable i tems including soda, beer, sunglasses, suntan

lotions, picnic i tems, etc. fn addit ion, during May, 1976, beverage distr ibutors

ran Pronotions which also prompted petitioner Stop Food Stores, Inc. to nake

disproport ionately large purchases of soda and beer.

9. The auditor determined the fol lowing markups based on sell ing prices

and cost of goods at the time of the audit in January, 1978:

ITEM MARKT]P

Beer  58 .15%
Soda 54.00
Miscellaneous 49.A0
Candy 100.00
Tobacco 27.0A
Sandwiches 37.00
Cof fee 100.00
Cigaret tes 55.70

Petitioners argue that these markups were higher than the markups on merchandise

during the period at issue because in January, 1978, Stop Food Stores, Inc. had

become a higher markup delicatessen type of operation instead of a chain of

discount rni lk/grocery stores.6 As a discount milk/grocery store type operation,

it sold more cigarette cartons and soda/beer packs (at a lesser rnarkup) and

fewer single packs of cigarettes and individual bott les and cans of soda/beer.

This was reversed in January, 1978 because the one renaining store had evolved

into a delicatessen-t lpe business.

10. Addit ional taxable sales of $875,891.88 and $222,537.24 were deternined

for  the per iod 6/1/74-8/31/10 and the per iod 9/ t /76- lL /30/77,  respect ive ly .

The conputation is described in detail in the Appendix attached herein.

6 ea the t ine of the audit in January, 7978, Stop Food Stores, Inc. was
operating only one store while in May, L976 it was operating six stores.
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11. Pet i t ioner Leo Wilson est imated that Stop Food Stores, Inc. suffered

shrinkage in rnerchandise oft tc lose to three percenttr  as a result  of  vendors,

who did not deliver all the goods that they billed for and shopliftiag by

customers and employees. The auditor did not consider such shrinkage in

performing her markup test.

12. Pet i t ioner Natal ie Wilson test i f ied that she was a ful l - t ime housewife

during the period at issue. She was made secretary of Stop Food Stores, Inc.

for the sole purpose of signing a corporate document at a real estate closing

for one of the stores which was sold during the audit period. The only other

duties she performed on behalf of the corporation r,eere at the direction of her

husband, petitioner Leo Wilson, and consisted of merely answering the telephone

and some fil ing. She never received a salary from the corporation and never

signed any tax returns on behalf of the corporation.

13. No auditor test i f ied on behalf  of  the Audit  Divis ion because, according

to its representative, "The auditor who performed this audit has since passed

avray, and there is no one who can testify as to how the audit was performed.t'

According to petitioner Leo Wilson, the auditor was not interested in reviewing

his ent ire records, which as noted in Finding of Fact "6",  supra, rdere conplete

because the auditor,  instead, was going to use the rnonth of May, L976 as a test

per iod .

CONCTUSIONS OF IAW

A. That Tax Law $1133(a) imposes personal l iabi l i ty for the taxes inposed,

collected or required to be collected under Art icle 28 upon ttevery person

required to col lect any taxrr under such art icle.

Sect ion  1131(1)  de f ines  " (p )ersons  requ i red  to  co l lec t  tax" ,  in  par t ,

as  fo l lows:
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" 'Persons requi red to  co l lect  tax ' . . .shaI l  a lso inc lude any
off icer or employee of a corporation...who as such off icer or enployee
is under a duty to act for such corporation in complying with any
requi rement  of  th is  ar t ic Ie . . . t t .

B. That pursuant to Finding of Fact "72t ' ,  supra, persooal l iabi l i ty nay

not be imposed on petitioner Natalie Wilson because she was never under any

duty to act for Stop Food Stores, Inc. in complying with its sales and use tax

l iabi l i ty. In part icular, we note that she had no day-to-day responsibi l i t ies

in the corporation, no involvement in and knowledge of the finaucial affairs of

the corporation, never prepared or signed tax returns, and had no authority to

sign checks. See Vogel v. Dept. of Taxation and Finance, 98 Misc.2d 222, 413

N .Y .S .2d  862 .

C. That, as noted in Finding of Fact "2", supra, petit ioner Leo Wilson,

as president of Stop tr 'ood Stores, fnc., executed a consent extending the period

within which additional tax due nay be determined. By doing so, he also

extended the l imitation period as i t  pertained to his personal l iabi l i ty as a

corporate of f icer  requi red to  co l lect  tax under  Tax Law $91131(1)  and 1133(a) .

Matter of Jack GgUgqs, State Tax Commission, 0ctober 6, 7982.

D. That although there is statutory authority for the use of a rrtest

periodt' to determine the amount of tax due, resort to this method of conputing

tax liability nust be founded upon an insufficiency of record keeping which

makes it virtually inpossible to verify taxable sales receipts and conduct a

complete audi t .  Mat ter  o f  Char ta i r ,  Inc.  v .  Sta ,  55 A.D.2d 44.

From the cash register tapes retained by the petitioner corporation, the Audit

Division could not determine if sales tax was charged on all taxable items

because the tapes did not specif ical ly identify each item sold. An audit of

the tapes would not reveal (i) whether clerks improperly rang up taxable itens

as non-taxable i tems or ( i i)  whether sales were made off the cash register.
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Thereforer such documentsr w€r€ lnadequate for verifylng taxable sales or

ascertaining the exact amount of tax due. t

State Tax Conrmlssion, July 13, 1983.

E. That the audlt procedures set forth ln Findlngs of Fact rr7rr, 
"9", and

"10t', *8., and detailed ln the AppendLx attached hereto, dlsclosed a stgnlflcant

varlance with taxabl-e sales reported. In fact, even without applying a markup'

purchases of iterns that woul-d be taxable upon sale were estlmated by the Audlt

Divls ion as $1,I79,725,40 for the perlod 6/I174-8/3L176, which is greater than

the taxable sales reported of $850,030.00 for such perlod. Sueh varlance

supports a concl-uslon that sales tax was not properl-y charged on all ltens

subject to tax. Such dlscrepancy established the inadequacy and unrellablllty

of petltlonerrs books and records. See l"tratter of George Korba v. State Tax

Conmlssion, 84 A.D.2d 655 and Matter of Carl  J.  LLcata, et  al . ,  gt :g, .

F. That pursuant to Finding of Fact " l1"r .ggg' the Audit  Divis ion ls

dlrected to make an allowance for shrlnkage in merchandise of 2.75 percent by

reducing the purchases availabLe for sale by 2.75 percent. Furthermore' in

light of the fact that the corporati.on sol-d more clgarette cartons and soda/beer

packs at a lesser markup durl.ng the audit perlod as compared to January' 1978

when the audit hereln was conducted, as noted ln Flndlng of Fact "9", *pE,

the narkups for cl"garettes and soda and beer shoul-d be halved. In addltion, the

Audlt Dlvision is dlrected to recaLcul-ate its estlmate of taxable sales of tobacco

and sandwiches for the latter part of the perlod at lssue ln order to correct the

arlthmetic error noted in Footnotes ttTtt and ttStt of the Appendix, infra.

G. That petltioner Leo Wtlsonts testimony, as noted ln Flnding of Fact

tt8tt, ggplg, lras credible. However, there ls no specifLc evidence herein

concernlng nonthly purchases of beer, soda and nlscellaneous merchandise for
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any month other than May, 1976 which would support an adjustment to the percen-

tages used by the Audit Division. [Ce note that the burden of proof is upon

petitioners, and that they have failed to sustain their burden of showiag the

nonthly purchases of such items for other months during the period at issue.

See Matter of Manny Convissar v. State Tax Comrj.ssion, 69 A.D.2d 929.

H. That although petitioners alleged in their brief that sales tax on the

bulk sale of the Medford store fixed assets was paid by the purchaser, they

failed to introduce any evidence to show such payment and that portion of the

assessment is sustained.

I. That there is nothing in the record showing that petitioner Stop Food

Stores, Inc. and petit ioner Leo Wilson intentionally fai led to charge sales tax

on al l  taxable i tens. Therefore, penalt ies are cancelled and interest is

reduced to the statutory minimum.

J. That the petit ions of Stop Food Stores, fnc., Leo Wilson and Natal ie

Wilson are granted to the extent noted in Conclusions of Law rtBrr, i lFtr and tt l t t ,

but, in al l  other respects, are denied.

DATED: Albany, New York STATE TN( COI'IMISSION

JUN 15 1984
PRESIDENT

R
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NO INSURANCE COVERAGE PROVIDED_
NOT FOR INTERIIATIONAL MAIL

P 449 e77 278
RECEIPT FOR CERTIFIED MAIL

NO INSUMNCE COVERAGE PROVIDED-
NOT FOR INTEBNATIOiIAL MAIL

to whom and Dsts D"]ttg:g

Date, 8nd Addtess o199!i*w

TOTAL Pcteg. and Fcs

cl€
o\

d
o

do
6

E
o
1,
aa
A

to whom and Data Dallv'red

Oate, end Addr€5s of Deliwrv

TOTAL PogtrgP and Fcdr

d
6
o\

d
o

6
o

t

o
E.
v:t
e.


