
STATE 0F IWtfI YORK

STATE TAX Cot0ilssl0l{

In the Matter of the P-atirion
of

Steinway Press, Inc.

for Redeterminatioq of a Deficiency or Revision
of a DetermLnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax f,aw for the
Per iod t2 lL l75 -  e l37/80.

That deponent further says
herein and that the address set
of the petitioner.

Srcorn to before ne this
lst day of June, f984.

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an euployee
of t'he State Tax Comission, that he is over 18 years-of age, and that on tle
lst-day of June, L984, he served the within notice of Deciiion by certified
nail upon Steinway Press, Inc., the petitioner in the within proteeding, by
enclosing a true copy thereof in a securely sealed postpaid wiapper addresied
as fo l lows:

Steinway Press, Inc.
111 8th Ave.
New York, NY 10011

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United Statei-Postal
Service within the State of Nery York.

AIT'IDAVIT OT UAITING

that tbe said addressee is the petitioner
forth on said lrrapper is the last known addrese

ter oa
section 174



STATE OF NEW YORK

STATE TAX COI'IMISSION

In the Matter of the Petition
o f

Steinway Press, Inc.

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod t2 /L/75 -  8 /31/8a.

AtrT'IDAVIT OF MAITING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
lst day of June, 1984, he served the within notice of Decision by certified
mail upon Steven l. Solonon, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Steven L. Solomon
Hutton & Solomon
342 Madison Ave.
New York, NY 10173

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
lst day of June, 1984.

r o ato
pursuant sect ion L74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 1, 1984

Steinway Press, fnc.
111 8th Ave.
New York, NY 10011

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) tfgg of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comission nay be insiituted only under
Article 78 of the Civil Practice Law and Rules, and must be comented in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

fnquiries concerning the cornputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building {t'9, State Campus
Albany, New York 12227
Phone /I (518) 457-2070

Very truly yours,

STATE TN( COIOfiSSION

Petitioner I s Representative
Steven L. Solonon
Ilutton & Solonon
342 tladison Ave.
New York, lfY 10173
Taxing Bureaur s Representative
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STATE OF NEI,I YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t lon
:

o f

STEINIITAY PRESS' INC. DECISION
:

for Revislon of a Determlnation or for Refund
of Sales and Use Taxes under Articles 28 arrd 29 :
of the Tax Law for the Period December 1, L975
through August 31, 1980. :

Pet l t ioner,  Steinway Press, Inc.,  111 8th Avenue, New York, New York

10011, f iLed a pet i t lon for revtsion of a det,ermlnat ion or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the perlod December 1,

1975 through August 31, 1980 (FiLe No. 34524).

A formal hearing was held before Frank A. Landers, Hearlng Officer' at the

offlces of the State Tax Cormission, Two World Trade Center, New York' New

York, on July 19, 1983 at 1:00 P.M., with al-1 brtefs to be subrni t ted by Septenber 29,

1983. Pet l t loner appeared by Stephen L. Solomon, Esg. The Audlt  Dlvls lon

appeared by John P. Dugan, Esq. (Anna D. Colel lo,  Esq.,  of  counsel) .

ISSUES

I. Whether the Notlce of Formal Hearing, as issued by the Tax Appeals

Bureau, conforms to sect lon 601.9(a)(4) of the State Tax Conrmisslonts Rules of

Practlce and Procedure.

II. Whether the petltionerts purchases of plates and equlpment are exempt

from sales and use tax as purchases for resale.

III. Whether the addltional taxes determlned to be due were based on actual

f lgures from the pet i t lonerrs books and records or based on the use of a test

per lod .
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FINDINGS OF FACT

1. 0n May 11, 1981, the Audlt  Divis ion, as the resuLt of a f le ld audlt ,

issued to pet l t ioner,  Steinway Press, Inc.,  two not ices of deternlnat ion and

demand for payment of sales and use taxes due (Nos. S810511117C and S8105f1118C).

The f i rs t  no t ice  (No.  S810511117C)  was fo r  raxes  due o f  $41,403.65 ,

plus lnterest of  $L2,220.83, a total  of  $53,624.48 for the period December I '

1975 th rough May 31 ,  L979.

The second no t ice  (No.  S810511118C)  was fo r  taxes  due o f  $161638.73 '

p l -us  ln te res t  o f  $1 ,558.78 ,  a  to ta l -  o f  $18,  L97.5L  fo r  the  per lod  June 1 ,  1979

through August 31, 1980.

2. The pet i t ioner executed consents extendlng the statute of l ln i tat ions

for assessing addit lonal sales and use taxes for the perlod March I ,  L975

through February 28, L978.

3. On audlt, the examlner for the AudLt Dlvl-sion reconclled sal-es per

Federal returns, the general- ledger and sales tax reported. Sales tax payable

per general ledger and sales tax paid were also reconciled. The examlner

tested non-taxable sales for the month of September, L979. The petltloner was

able to substantlate each sal-e as non-taxable wlth a resaLe certlfl.cate or

out-of-state documentat ion.

An examination of expense purchases showed that all taxes were paid at

the source except with respect to purchases of pl-ates and equipment. The

examiner determined that purchases of pI-ates and equlpment lrere fuJ-ly taxable

at the New York CIty 42 tax rate on machinety or equipment for use of consunption

dlrectly and predominantly ln productlon. Pl-ates and equipment purchases were

enumerated and listed nonthly. The examlner totalled the actual purchases of

said items as listed in petitfoner's general ledger. The amount of eald Ltems
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purchased for the taxable periods of the audit  amounted to $1'4511060.00 whlch

resulted ln a use tax due of $58,042.38.

4. At the time of the audlt, the petitLoner contended that onJ.y ltens

llsted as rrplatestt on the purchase lnvoices should be subJect to the 4Z use

tax. The petltloner indlcated that all other items on the purchase invoices

should be exempt fron the use tax.

On Apri l  16, L982, the pet i t ioner f i led a Perfected Pet i t lon shereln

in item (12) lt l-isted the followlng error of the Audlt Divislon whlch petitioner

stated that lt intended to prove: rrThat all- purchases nere either used in

product ion or processing, or as mater l-als acqulred for resaLe.t t

On May 18, L982, the Department of Taxatlon and Flnance flled an

ansner to the perfected petition whereln, in part, it aLleged: rrthat the

property purchased that was subjected to tax was machlnery or equlpnent for use

or consumptlon dLrectly and predomlnantly in the production of tanglble personal

property which is not exempt from the local sales tax imposed ln the Clty of

New York.r '

5. On June 13, 1983, a Notice of Formal llearing lras sent to petltloner

and petitlonerrs representati.ve. The notlce stated, i.nter aLta, the tlme and

pl-ace of the hearing and that the hearing was wlth respect to the petitlon of

Stelnway Press, Inc. for revlslon of a determLnation or for refund of sales and

use taxes under Articles 28 and 29 of the Tax Law for the perlod December I'

1975 through August 31, f980.

6. At the hearlng, the petitionerts representative presented no arguments

or evidence to support petltlonerfs claim that the plates and equipnent |twere

either used in productlon or processing, or as materials acqulred for resale".

The petitionerrs representative contended that the Notlce of FornaL Hearlng
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failed to state tta short and plain statement of matters assertedtt, as requlred

by sect i .on 601.9 of the State Tax Comlsslonrs Rul-es of Pract ice and Procedure,

and that therefore the Tax Connission lacked Jurisdictlon to hold a hearlng ln

this mat. ter.

The petitionerts representat,ive also requested a contlnuance in order

to determlne, by testlmony of the examlner for the Audlt Dlvlslon' whether the

audit was based on an actual revLew of petltionerts books and records or was

based on a projection of a test perlod. this request was denled by the hearlng

I
orr] .cer.

CONCLUSIONS OF LAW

A. That sect ion 601.9 of the State Tax Coumissionts Rules of Pract lce and

Procedure provide that the notlce of hearing shall lncl-ude:

"(1) the t lme, place and nature of the hearlng;
(2) ttre lega1 authorLty and Jurlsdictiong
(3) reference to statutory provlsLons lnvolved, where posslble;
(4) a short  and pLaln statement of matters asserted."

The Notlce of Formal Hearlng lssued to the petitloner on June 13' 1983 substantially

conforms to sect ion 601.9, supra, in al l -  respects. Furthermore'  the perfected

petLtion and the Departmentts answer thereto both of which were flled prlor to

the hearing hereln, lndlcated that the petitloner was alrare of the lssues

involved.

B. That sect ion 1132(c) of the Tax Law, ln part ,  places the burden of

proof on the petitioner to show that any recelpt ls not subject to tax. The

It is noted that petitionerts representatlve could have issued a subpoena

to  the  examiner  (20  NYCRR 601.11(c ) ) .
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petitioner has falled to sustain the burden of proof required to show that the

plates and equlpment rf,ere exempt from tax as purchases for resale.

C. That pursuant t,o Finding of Fact "3", the addltlonal taxes due were

based on an actual examination of petitlonerts books and records and not based

on a  tes t  per iod .

D. That the petltlon of Steinway Press, Inc. is denled and the notlces of

determination and demand for payment of sales and use taxes due lssued May 11.,

1981 are  sus ta lned.

DATED: Albanyr New York STATE TAX COMMISSION

JUN 0 1 1984
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 1 , 
'J,984

Steinway Press, Inc.
111 8th Ave.
New York, NY 10011

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission niy be insiituted only under
Article 78 of the Civil Practice Law and Rules, and must be cornmented in the
luprene Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /19, State Canpus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STAIE TN( COI{MISSION

Petit ione:rt s Representative
Steven l. Solomon
Hutton & Solomon
342 l{adison Ave.
New York, NY 10173
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t ion
:

o f

STEINWAY PRESS, INC. DECISION
:

for Revislon of a Deterninatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29 :
of the Tax Law for the Perlod December 1, 1975
through August 31, 1980. :

Pet l t ioner,  Steinway Press, Inc. r  111 8th Avenue, New York, New York

10011, f i led a pet l t lon for revlslon of a determlnat, ion or for refund of sales

and uge taxes under Articl-es 28 and 29 of. the Tax Law for the period December 1,

1975 through August 31, 1980 (Fl le No. 34524).

A formal hearlng was heLd before Frank A. Landers, Hearlng Officer' at the

offlces of the State Tax Commlsslon, Two Worl-d Trade Center, New York, New

York, on July 19, 1983 at 1:00 P.M., with al l  br iefs to be submltted by Septenbet 29,

1983. Pet l t loner appeared by Stephen L. Solomon, Esq. The Audit  DLvlslon

appeared by John P. Duganr 'Esq. (Anna D. Col-el- lo,  Bsq.,  of  counsel) .

ISSUES

I. llhether the Notice of Formal Hearing, as lssued by the Tax Appeals

Bureau, conforms to sect lon 501.9(a)(4) of the State Tax Comisslonfs Rules of

Practice and Procedure.

II. Whether the petltioner's purchases of plates and equipment are exempt

from sales and use tax as purchases for resale.

III. Whether the additlonal taxes determlned to be due were based on actuaL

f lgures from the pet i t lonerfs books and records or based on the use of a test

per iod .
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FINDINGS OF FACT

1. On May 11, 1981, the Audlt  Divls ion, as the result  of  a f |eld audlt '

issued to pet l t loner,  Steinway Press, Inc.,  two not lces of determlnat lon and

demand for payment of sales and use taxes due (Nos. S810511117C and S810511f18C).

The f l rs t  no t lce  (No.  S8105I1117C)  was fo r  taxes  due o f  $4Lr403.65 ,

p lus  in te res t  o f  $L2r220.83 ,  a  to ta l  o f  $53 1624.48  fo r  the  per iod  December  1 '

1975 through May 31, 1979.

The second no t ice  (No.  S810511118C)  was fo r  taxea due o f  $16,638.73 ,

p lus  in te res t  o f  $1 ,558.78 ,  a  to ta l -  o f  $18,  L97.5 I  fo r  the  per iod  June 1 ,  L979

through August 31, 1980.

2. The petltloner executed consents extending the statute of limltatlons

for assessing addLtlonal sales and use taxes for the perlod liarch 1, L975

through February 28, 1978.

3. On audit, the examlner for the AudLt Division reconclled sales per

Federal returns, the general l-edger and sales tax reported. Sales tax payable

per general ledger and sal-es tax pald were also reconclled. The exanlner

tested non-taxable sales for the month of September, L979. Ttre pet l t ioner was

able to substantlate each sale as non-taxable with a resale certiflcate or

out-of-state documentation.

An examination of expense purchases showed that all taxes were pald at

the source except with respect to purchases of plates and equlpment. The

examiner determined that purchases of plates and equipment lrere ful-J-y taxable

at the New York Ctty 42 tax rate on machlnety ot equlpment for use of consumption

directl-y and predomlnantly ln productlon. Plates and equLpment purchases were

enumerated and listed monthly. The examiner totalLed the actual purchases of

sald ltems as listed in petitionerrs general J.edger. The amount of sald lteme
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purchased for the taxabl-e perlods of the audlt  amounted to $1,451,050.00 whlch

resu l ted  in  a  use  tax  due o f  $581042.38 .

4. At the time of the audltr the petitLoner contended that only itens

listed as trplatestt on the purchase involces shoul-d be subJect to the 42 use

tax. The petltioner i.ndlcated that all other ttems on the purchase lnvolces

should be exempt from the use tax.

On Aprl l  16'  L982, the pet i t ioner f i led a Perfected Pet l t ion wherein

ln lten (12) lt l isted the following error of the Audit Divislon whlch petltloner

stated that lt lntended to prove: 'rThat all purchases were elther ueed ln

product lon or processLng, or as mater ials acquired for resale.r t

On May 18' 1982, the Department of Taxation and Finance fll-ed an

answer to the perfected pet i t ion whereln, in parte l t  al leged: rr that the

property purchased that was subJected to tax was machinery or equlpment for use

or consumptlon dlrectly and predonlnantly ln the productlon of tanglbJ.e personal

property which ls not exempt from the local sales tax lmposed ln the'Clty of

New York. rl

5. On June 13, 1983, a Notlce of Formal llearlng lras sent to petlttoner

and pet i t lonerts representat ive. The not lce stated, inter a1ia, the t lme and

place of the hearlng and that the hearlng was with respect to the petltion of

Steinway Press, Inc. for revislon of a determination or for refund of sales and

use taxes under Articles 28 and 29 of, the Tax Law for the perlod December 1,

1975 through August 31, 1980.

6. At the heari.ngr the petltionerfs representatlve presented no argutrenta

or evldence to support petitlonerrs clain that the plates and equlpment rrwere

either used in product ion or processlng, or as mater laLs acqulred for resalett .

The petttionerrs representatlve contended that the NotLce of Fornal Ilearlng
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falled to state "a short and plaln statement of matters assertedtt, as requlred

by sect ion 601.9 of the State 1"x Qsmmisslonrs Rules of Pract ice and Procedure,

and that therefore the Tax Conmission lacked Jurlsdlction to hol-d a hearlng ln

thls mat,ter.

The petltionerrs representative also requested a contlnuance in order

to determine, by testlmony of the examlner for the Audlt Divlsion, whether the

audit was based on an actual revlew of petitlonerrs books and records or was

based on a proJectlon of a test perlod. Thls request was denled by the hearlng

of f i cer .  
I

CONCLUSIONS OF LAW

A. That sect ion 601.9 of the State Tax Commlsstonrs Rules of Pract lce and

Procedure provide that the notice of hearlng sha11 lnclude:

"(1) the t ime, place and nature of the hearlng;
(2) the legal authori ty and Jurlsdict ion;
(3) reference to statutory provlsions involved, where possible;
(4) a short  and plaln statement of matters asserted."

The Notice of tr'ormal Hearlng issued to the petitioner on June 13' 1983 substantlall-y

conforms to sect ion 601.9, supra, Ln al l  respects. Furthermore, the perfected

petition and the Department's answer thereto both of whlch were fl1ed prior to

the hearlng herein, lndlcated that the petitloner was arrare of the lssues

involved.

B. That sect ion 1132(c) of the Tax Law, ln part ,  places the burden of

proof on the petltloner to show that any receipt is not subJect to tax. The

It ls noted that

to the examiner

pet i t lonert  s representat ive could

( 2 0  N Y C R R  6 0 1 . 1 1 ( c ) ) .

have issued a subpoena
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petitloner has falled to sustaln the burden of proof requlred to show that the

pl-ates and equtpment were exempt from tax as purchases for resale.

C. That pursuant to Findlng of Fact tt3tt, the additlonal taxes due were

based on an actual examination of petitlonerrs books and records and not based

on a  tes t  per lod .

D. That the pet l t ion of St,einway Press, Inc. is denied and the not lces of

determlnation and demand for payment of sales and use taxes due issued May 1I,

1981 are sustained.

DATED: Albany, New York STATE TAX COI'IMISSION

JUN O T 1984
PRESIDENT




