
STATE OT IIEW YORK

STATE TAX COMI{ISSION

of
Herbert Stecker

for Redetemination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iods Ending t l /30/78 & 5/3t /79.

AIT'IDAVIT OF MAITING

State of New York ]
ss . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of July, 1984, he served the within notice of Decision by cert i f ied
mail upon Herbert Stecker, the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed
as fol lows:

Herbert Stecker
43 Leonard Lane
Centereach, W 1fi20

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponeht further says that the said addressee is the petitioner
herein and that the address set forth on said vrrapper is the last known address
of the petit ioner.

Sworn to before me this
31st  day of  Ju ly ,  1984.

pursuant to Tax Law section 174



STATE OF

STATE TN(

I,IEW YORK

c0Mt{IssI0N

In the Matter of the Petition
of

Herbert Stecker

for Redetermi.nation of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iods Ending LL/30/78 & 5/3t /19.

Rudolph II. Cartier
Rogers and Car t ier ,  P.C.
180 East  Main St .
Patchogue, NY 11772

and by depositing same enclosed
post office under the exclusive
Service wiLhin the State of New

ATT'IDAVIT OF IIAIIING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of t'he State Tax Cornmission, that he is over L8 years of age, aod that on the
31st day of July, 1984, he served the within notice of Decision by certlfied
mail upon Rudolph H. Cartier, the rcpresentative of the petitioner in the
within proceedinS, by eaclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of, the representative of the petitioner.

Sworn to before me this
31st day of July, L984.

pursuant to Tax f,aw section 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 31, 1984

Ilerbert Stecker
43 Leonard Lane
Centereaqh, W L7720

Dear Mr. Stecker:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Conmission nay be insiituted only under
Article 78 of the Civil Practice Law and Rul-es, and must be comenled in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /f9, State Campus
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX CO}IIfiSSION

Petitioner I s Representative
Rudolph H. Cartier
Rogers and Cartier,
180 East  Main St .
Patchogue, NY 11772
Taxing Bureauts Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the !tratter of the Petitlon

o f

HERBERT STECKER

for Revision of a Determinatlon or for
of Sales and Use Taxes under Articles
of the Tax Law for the PerLods Ending
November 30, 1978 and l4ay 3I,  1979.

DECISION

Refund
28 and 29

Peti t ioner,  Herbert  Stecker,  43 Leonard Lane, Centereach, New'Iotk I I772,

filed a petltlon for revlsLon of a determlnatlon or for refund of sales and uee

taxes under Articles 28 and 29 of the Tax Law for the perlods endlng November 30'

1978 and May 31 , L979 (Fll-e No. 4332L).

On November 29, 1983, petitioner walved his right to a hearl.ng and submltted

hls case for decislon by the State Tax Conmlsslon based on the record as lt

exlsts. After due conslderation of the record, the State Tax Connnlsslon

renders the followlng declslon.

ISSUE

Whether petLtioner, Ilerbert Stecker, lras a responsibLe offlcer of Herbert

Stecker, Inc. and, therefore, personal-I-y llabl-e for sales taxes allegedly due

frorn sald corporation.

FINDINGS OF FACT

1. On December 20, L982, a Notice of Determlnation and Demand for Payment

of Sales and Use Taxes Due was issued by the Audlt Dlvlsion to petltloner'

Herbert  Stecker,  as an off icer personalLy ]- iable under sect ione 1131(L) and

1133 of the Tax Law for the sales taxes of Herbert  Stecker,  Inc. The not lce

covered the periods ending November 30, 1978 and May 3l ,  L979 and assessed
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taxes  due o f  $15,825.76 ,  pLus  pena l ty  and ln te res t  o f  $2 ,383.81 ,  fo r  a  to ta l  o f

$18,209.57. The taxes assessed were est imated due to the fact that the Audit

Divislon did not recelve sales tax returns for sald periods from Herbert

Stecker,  Inc.

2. On Aprl l  22, 1977, pet l t ioner and his wl- fe,  Mi l-dred Stecker,  as

holders of the Capital  Shares of Stock of I lerbert  Stecker,  Inc. dlbla Qual l ty

Exxon, executed an agreement to se1l all theLr shares of stock ln Herbert

Stecker,  Inc. to their  son, Richard Stecker.

3. At the tlme of the aforementioned agreement, petitloner and his wlfe

surrendered alL thelr stock and rights as offlcers and directors of Herbert

Stecker, Inc. Other than the palments whlch were due them on the bal-ance of

the purchase prlce of the busl-nesse petltioner and hLs wife recelved no monies

from Herbert Stecker, Inc. and dld not take part ln management of the buslness.

4. Richard Stecker operated the corporat lon fron ApriL 22, 1977 unt l l

late spring or early sunmer o.f L978, when the busLness was closed and he moved

to Flor ida.

5. I t  was the Audit  Divis ionrs posit ion that,  based on a l -et ter whlch l t

received on Deeenber 18, 1978, petitioner lras a responsibl-e offlcer of llerbert

Stecker,  Inc. for the periods at lssue. The let terr  dated December 15, 1978'

provided, in pertlnent part, the following:

I'This situatlon causing the enclosed notice has to do
with ny failure to slgn ny check and its subsequent return
to  me.  t t

The letter had the name rrllerbert Steckerrr typed ln the closlngr but tt

was not signed.

6. The aforenentioned l-etter was submitted as a protest to penalty

imposed for the l-ate fll lng of the corporatLonrs sales tax return for the
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perLod ending February 28, L978, a period when Rlchard Stecker operated the

business. Richard Stecker contlnued to use the same corporate name, Ilerbert

Stecker,  Inc.,  af ter his parents relLnquished control  of  the corporat lon.

CONCLUSIONS OF LAW

A. That sect ion 1133(a) of the Tax Law provides, in part ,  that every

person required to collect the taxes lnposed under the Tax Law l-s also personally

Liable for the tax imposed, coll-ected, or required to be coll-ected under such

law. Sect ion 1131(1) of the Tax Law def lnes "[p]ersons required to col lect

taxrr as used in section 1133(a), to lnclude any officer or enpl-oyee of a corpora-

tion' or a dissolved corporation, who as such officer or employee is under a

duty to act for the corporation in compl-ying with any requirement of Artlcle 28

of the Tax Law.

B. That 20 NYCRR 526.LL(b)(2) descr lbes an off lcer or employee under a

duty to act, as a person who is authorLzed to slgn a corporatlonfs tax returns

or who is responsible for maintal"nLng the corporate books, or who Ls reeponsLble

for the corporat ionrs management.  Other " l i ]ndicla of this duty. . . lnclude

factors.. .such as the off icerrs day-to-day responslbi l l t ies and lnvolvement

with the financial affairs and management of the eorporatlon" and |tthe officertg

dut ies and funct ions.. . rr  (Vogel v.  New York State Department of Taxat lon and

Finance, 98 Misc.zd 222, 225).

C. That inasmuch as petltLoner sold his business prlor to the perlod at

lssue and did not take part ln management of the buslness from sald tfme,

petltloner rf,as not a peraon requlred to collect tax pursuant to sections

1131( l )  and 1133(a)  o f  the  Tax  Law.



D. That the pet i t ion of l lerbert

Determlnation and Denand for Payment

1982 ls cancel led.

DATED: AJ-bany, New York

JUL 31 1984

-4-

Stecker

of Sales

ls granted and the Notlce of

and Use Taxes Due issued December 200.

STATE TAX COMMISSION
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