
STATE OF NEW YORK

STATE TAX COUMISSION

ln the l{atter of the Petitions
of

Spartan Hotors,  Ltd. ,  Char iot  Motors,  fnc.
& Hushang Golestani, President of

Char iot  Hotors,  Inc.

for Revision of Determinations or for Refunds of
Sales & Use Taxes under Articles 28 & 29 of the
Tax Lar+ for the Period June 1, 1977 through
November 30, 1979.

AITIDAVIT OF I{AII.I}IG

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

State of New York ]

County of Albany l 
ss':

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years- of age, and that on tLe
9th-day of March, L984, he served the within notice of Decision by cert i f ied
mair.upon spartan Motors, Ltd., chariot Hotors, rnc. & Hushang Goiestani,
President of Chariot Motors, Inc., the petit ioners in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapplr addresied 

-

as fo l lows:

Spartan Motors, trtd., Chariot l lotors, fnc.
& Hushang Golestani, President of Chariot Motors,  Inc.
752 South Rd.
Poughkeepsie, NY 12601

and by depositing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said errapper is the lait known address
of the petit ioner.

Sworn to before me this
9th day of  Harch,  1984.

s



STATE OT NfiW YORK

STATE TAX COMMISSION

ln the llatter of the Petitions
o f

Spar tan Motors,  L td. ,  Char io t  Motors,  Inc.
& Hushang Golestani, President of

Chariot Motors, fnc.

for Revision of Determinations or for Refunds of
Sales & Use Taxes under Art icles 28 & 29 of the
Tax law for the Period June 1, L977 through
November 30, 1979.

ATTIDAVIT OF I'IAITING

State of New York )
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of } larch, 1984, he served the within notice of Decision by cert i f ied
mail upon Howard C. St. John, the representative of the petitioners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid lrrapper addressed as foi lows:

Howard C. St. John
280  WaI l  S t . ,  U .P .O .  Box  3458
Kingston, M 1240i

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
9th day of March, 1984.

rized to a
pursuant to Tax traw sec



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

March 9, 1984

Spartan Motors,  I td. ,  Char iot  Motors,  Inc.
& Hushang Golestani, President of Chariot Motors, fnc.
752 South Rd.
Poughkeepsie, NY L2601

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building //9, State Campus
Albany, New York 12227
Phone /i (518) 457-2070

Very truly yours,

STATE TAX COMT{ISSION

cc : Petitioner t s Representative
Iloward C. St. John
280 Wal l  S t . ,  U .P.0 .  Box  3458
Kingston, NY i2401
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

:
In the Matter of the Petlt,lons

o f
:

SPARTAII UOTORS, LTD.,
CHARIOT MOTORS, INC. and : DECISION

IIUSITANG GOLESTA}.II, PRESIDENT OF
cHARr0T MOTORS, INC. :

for Revision of Determinatlons or for Refunds :
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period June I, 1977 :
through November 30, 1979.

:

Pet i t loners, Spartan Motors, Ltd.,  752 South Roadr Poughkeepsle, New York

L260L, Charlot  Motors, Inc.,  752 South Road, Poughkeepsle, New York 12601' and

Ilushang GoLestani, Presldent of Charlot Motors, Inc., I Fox Hill Road, !{appingere

Falls, New York 12590, filed petitions for revislon of determlnatlons or for

refunds of sales and use taxes under Art,icles 28 and 29 of the Tax Law for the

perlod June I ,  1977 through November 30, 1979 (Fl le Nos. 33121, 33195 and

33122).

A consol-ldated forural hearlng was held before Dennts !1. Gallther' Hearl-ag

Off lcer,  at  the off ices of the Stat,e Tax Conrmlssion, Bul ldlng 9, State Off lce

Campus, AJ-banyr New York, on May 10, 1983 at 1:15 P.M,r wlth al l  br iefs to be

subnltted by June 14, 1983. Petitloners appeared by lloward C. St. John, Esq.

The Audlt Divlslon appeared by John P. Dugan, Esq. (Harry Kadlsh' Esq., of

counseL) .

ISSUES

I. Wtrether the results of a fieLd audlt of petltl.oner Chariot Motore,

Inc.r properly refLect addltlonal sales and use taxes due from sald petltloner.
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II. Whether sal-es tax was properly assessed upon the transfer of certaLn

aaseta from pet i t loner Charlot  Motors, Inc. to pet i t loner Spartan Motors, Ltd.

III. Whether petltioner Spartan Motors, Ltd. was a bul-k purchaser of assets

from petitioner Chariot Motors, Inc. and falLed to comply wtth the notLce

requtrements of sectlon 1141(c) of the Tax Law, thus becomlng liable for salee

and use taxes assesged agalnst petitioner Charlot Motors, Inc.

IV. Whether petltloner Hushang GolestanL ts personal.ly Llable for sales

tax assessed against pet i t loner Chariot  Motors, Inc.

FINDINGS OF FACT

1. 0n November 30, 1980, followlng a fleld audit of the books and records

of Charlot Motors, Inc., the Audlt Dlvlsion lssued separate notlces of deterni-

nation and demand for payment of sales and use taxes due to petitloners Charlot

Motors, Inc. ( t rCharlotrr) ,  Spartan Motors, Ltd. ( t fspartantt) ,  and Eushang Golestanlt

President of Charlot Motors, Inc. The notlces lssued to Charlot and Spartan

asserted a deficlency in sales and use taxes due from each petittoner in the

anount of $37,970.47, plus Lnterest.  The def ic lency asserted agalnst Charlot

was based on the aforementioned audlt of lts books and records under sectlon

1138 of the Tax Law. The deflcLency asserted against Spartan was baeed on the

audit of Charlot and the alJ-egatlon that Spartan was llable under sectlon

1141(c) as a bulk purchaser of Charlotrs business. The not lce issued to

Mr. Golestani asserted sales (but not use) tax due ln the amount of $33,932.47,

plus lnter€str and was prenlsed upon the allegation that Mr. Goleetani was

personal.Ly llable under sections 1131 and 1133 of the Tax Law as an offlcer of

CharLot.
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2. Chariot, by lts president, Mr. Golestanl, had executed a consent

allowing sales and use taxes for the period June 1, L977 through September 30,

L979, to be assessed at any tirne on or before December 20, 1980.

3. As the resul-t of a pre-hearLng conference, at whlch tlme petltionersl

furnished substantlation of certain exempt saLes whlch had prevlously been

dlsallowed on audlt, the aforementloned deficlencl-es were each reduced by

$10,444.83. Accordingly,  the total  revtsed def lc lency asaerted agalnst each

corporat lon is $27,525.64, plus Lnterest,  whl le the total  revleed def ic lency

asserted agalnst Mr. Golestanl is $23,487.64, pLus lnterest.

4. The above-noted fleld audlt of Chariotrs books and records resulted ln

the assertion of addltlonal saLes and use tax due ln eeveral- areae (other than

the previously noted and subetantl-ated exempt sales) as follows:

a) a reconclllatlon of groes salee for the audlt perlod per Chariotre

books and records ($71759,469.00) to gross eales per i ts sales tax returna

($ t ,2 t9 ,4O7.00)  resu t - ted  ln  a  d l f fe rence o f  $480,062.00 .  Th ls  d l f fe rence

was reduced by "totaL items not lncluded ln gross" ($1601824.00) r and

lncreased by $41870.00 overincluded ln grossr thus leavlng an unexplalned

dif ference of $324,354.00. This unexplalned dl f ference was treated as

unreported salesr wlth sales tax due thereon ln the amount of $161898.85;

b) sales tax accrued ln excess of sales tax remitted ln the amount of

$ 4 0 8 . 0 8 ;

c) recurrlng purchases ln the anount of $10,783.00, resultlng io use

tax  due o f  $539.15 ;

d) sporadic bul-k gasol lne purchaees of $6,171.00 for CharLotto use,

result ing ln use tax due of $208.55;
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e) lease of a technlcolor mlni-theatre for promotional purposes for

$994.00 ,  resu l t lng  ln  use  tax  due o f  $49.70 ;

f) equipnent acqul-sLtions ln the amount of $62,812.00, resulting in

u s e  t a x  d u e  o f  $ 3 r 1 4 0 . 6 0 ;

g) a reorganizatlon, assert,ed by the Audlt Dlvlslon to have occurred

under sectlon 368(a) (l) (C) of the Internal Revenue Code, thereby subJectlng

tangLble personal property transferred from Chariot to Spartan valued at

$1.23,6L4.22 as of September 30, 1979, to sales tax in the amount of

$ 6 , 1 8 0 . 7 1 .

5. The (reduced) deficiencies asserted against Charlot and Spartan

include both sales and use taxesr whlle the (reduced) deflclency aseerted

agalnst Mr. Golestani lncl-udes onl-y sales tax. TotaL use tax asserted, as

speclfled both ln Findlng of Fact rr4" above and ln the narratlve and computational

portlons of the audlt report, equalled $3r938.00. However, a mathematlcal

error resulted Ln overassessment of such tax by $100.00 on the deflclencles

asserted against Charlot and Spartan, and thus those deficlencles should be

further reduced fron $27,525.64 to $27,425.64, pJ-us lnterest.

5. At the hearlngr petitloners preaented evldence and argument. only on

the issues of the gross salee dlfferentlal (see Flndtng of Fact t'4-att), and

their assertlon that the type of reorganization lnvolved excepted the Chariot

to Spartan transfer from sales tax ltabllity Ln all regards (see Findlng of

Fact tt4-g"). Neither the perfected petitions nor the presentation at the

hearlng raised lssue nith or presented argument or evldence on the overaccrued

saLes tax or the use tax asserted as due (see Flndlnge of Fact tt4-b, c, d, e

and f") ,  or the lssue of Mr. GoLestanlrs personal Llabl l l ty as president of

Charlot .
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7. Durlng the period at issue, Charlot, and subsequently Spartane operated

an automoblLe dealershlp located at 752 South Road, PoughkeepeLe, Nert York'

sel-Llng Mercedes-Benz and other new and used automobiles. Charlot and Spartan

were both lneorporated under the laws of New York State and, prlor to the

August 29, 1979 reorganLzatlon descrlbed heretnafter, each was authorlzed to

issue 200 shares of capltal stock, of whlch 100 shares were lssued and outstanding.

Charlot was lncorporated

on May 19, L978, and al l

assesament as follows:

QUARTER GROSS SALES GROSS SALES
ENDED PER RECORDS PER ST-100fs DIFFERENCE

on

of

September 14, 1976, whlle Spartan was lncorporated

the outstandlng stock of each corporatlon rtaa

NOT INCLUDED UNEXPLAINED
IN GROSS'I* DIFFERENCE

owned, prlor to August 29, L979, by Mr. Gol-estanl.

8. The Audit Dlvlslon determlned, on audlt, that Charlotts gross sales

per its books and records for the perlod at lssue exceeded gross sales as

reported on its sales tax returna (Forms ST-100) for the sane period. Grose

sales were determLned by the audltor by resort to the nonthly endlng balances

shown on Chariotts general ledger sales account. The excess determlned' as

reduced by amounts per guarter rrnot lncluded ln grosstt, forned the basls for

8177

LL I  77

2178

5178

8 /78

I1 l t s

$  1 ,039 ,453

652 ,000

6L4 ,693

7  L5  ,977

860 ,898

739,666

$ 864,774

65L,996

588 ,352

634,  503

805,  64 I

655,O47

$L73 ,679

4

26,34r

8L ,474

55,257

84,6L9

$  12 ,  959

19,9L2

r7 ,485

22 ,793

32,L63

$160 ,720
(assessed)

4

6 ,429
(assessed)

63 ,989
(assessed)

32,464
(assessed)

52,456
(assessed)



QUARTER
ENDED

2179

s  l79

8/79

GROSS SALES
PER RECORDS
W

r ,432,898

8Og,976

GROSS SAIES
PER ST-100ts-7W

I , 401  , 096

788 ,970

-6-

DIFFERENCEw
3 l , 802
(assessed)
21 ,006

NOT INCLUDED
IN cROSS't*

23,506

25,876

I]NEXPLAINED
DIFFERENCE
@

8 ,296

(4 ,870 )

tt:k No expl-anation lras offered concernlng the basls for the reductLon allowed

for the amounts rrnot lncluded Ln grosstt.

9. Petltioners assert the dLfference between gross salee per records and

gross sales per ST-100rs was due, ln all quarters for wtrich dlfferences were

shown, to trswaprr transactlons. The tern ttswaptt, as used hereln, involves the

exchange between two automoblle dealere of cars of the same or slnllar value.

Petltioners maintaln that due to bookkeeplng errora and/or inconslstencLes by

Chariotts personnel, the values of vehlcles srrapped were sometlmes, but not

always, incLuded in gross sales ln the perlod-ending balance on CharLotre

general ledger sales account. Petitloners malntaln that gross salee per

Charlotts St-100ts correctly reflected gross sales for all quarters durlng the

perlod at isaue.

10. In support  of  thelr  posl t lon, pet l t lonera introduced a copy of Charlotre

general ledger sales account for the quarter ended August 3l' L977. A closing

balance of $110381453.00 appears, whlch asount ls the sane aa was refLected by

the audltor as gross sales (per books) for the guarter. The general ledger

also reflects an endlng bal-ance Ln account number 400 ttsLs-new veh-sltaprl

(sales-new vehlcl-es-swap) of $214,296.93. Petitloners asaert that such aoount



($214,296.93) should have been excluded by the auditor fron gross eales as

swaps not subJect to tax. Such reductlon would result in gross sales Ln the

anount  o f  $824,L56.O7 ($1 ,038,453.00  Less  $2L4,156.93)  fo r  th ls  quar te r .

11. In further support of their posltLon, petltloners lntroduced a totaL

of 14 car sales lnvolces dated during the quarter ended August 31, L977. These

lnvolces were found among Charlotts records durlng a revlew conducted by a

former Charlot (and Spartan) employee wlth regard to the lnstant audit results.

Petltloners stated that these 14 invoLces were the only swap involces found'

but that they do not refl-ect all anaps made by Charlot durlng the quarter ended

August 31, 1977. The lnvolces reflected Charlotrs name and the name of the

party (dealer) allegedLy swapped with, the year, make, model, and identlfl-catlon

nunber (M.V.I./Serlal number) of each car lnvolved and a typenrltten prlce for

each car. Some of the involces reflected the salesman ag rrhousett (presumably

Charlot) r and stated frdeal-er to dealert'. The total- price for all of these

cars, according to the typed pr lces on the lnvoices, equal led $1641523.IL.

IlandwrLtten notatlons on some of these involces made no change ln the typewrltten

prlces. However,  lnvoice number 200068, showing a typenrl t ten pr ice of $17r021.00,

also refLected dl f ferent handwri t ten pr lce ($14,900.00) and cost ($13r589.00)

amounts, and noted a breakdown of "cagh on delivery" ($111200.00) and t'trade-ln;

t76 V.W." ($3,700.00),  whl1e lnvolce number 200084 showed a typeltr l t ten pr lce

of $16,100.00 but a handwrl t ten cost of  $13,984.99. El lnlnat lon of these two

involces results ln a total value for alJ-eged swaps per the invoices of $131 '4O2.IL

($164,523.IL less $33,121.00).  No explanat lon nas offered wlth regard to the

handwrttten ltems refl-ected on these two involces.

L2. The auditor testlfled that ln conducting the audit, credlt was allowed

to Charlot based on lnvolces whlch were ttobvlously srraps that we dld not taxrr.
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PresumabLy thts credlt ls reflected in the column entitled I'not lncluded in

gross" (see Flndlng of Fact rrSrr) .

13. Petltlonera assert Charlotts lack of adequate and competent bookkeepl.ng

help resulted ln lnconststent recording of the swap transactlona on Chariotts

books from period to perlod. PetitLoners maintain that the saLes tax returna

correctly reflected gross sal-es throughout the audlt perlod and that any

differential between the returns and Chariotfs books resulted from sltaps

lnproperly reflect,ed as sales on the books. Petltloners note that ewaps

occurred durlng the quarter ended November 30, L977, but that they must have

been properly accounted for (i.e. not LncLuded as sales on the books) since

onLy a four dol-Lar dlfference between gross sales per books and gross sales per

returns was found.

L4. No evldence nas presented wlth regard to the manner ln or source(s)

from whlch Charlot determined gross sales as reflected on 1ts sales tax returns'

nor was documentary or other evldence Lntroduced wlth respect ro perlods other

than the quarter ended August 31, L977.

15. According to testlmony by petlti.onerst representatlve, Iloward St. John'

who prepared the documents for and supervised the reorganizatlon, Mr. Golestanlrs

then-accountant, one Sam Gordon, had reconrmended a reorgantzation under Internal

Revenue Code sect lon 368(a)(1)(O). Mr. St.  John stated the reorganlzat lon wag

undertaken so1eLy for the tax benefits to be derlved therefrom, and that

tt...all- of the reguired steps were taken". tle testlfied there rtae no change ln

stock ownershlp or corporate offlcers, that no stock of Spartan was Lssued upon

its organlzation to Chariot Ln exchange for the transfer of CharLotrs assets,

that Spart,an was not a subsldlary of Chariot, that no merger or consol-idatlon

puf,suant to the Laws of New York or any other Jurisdlctlon occurred, and that
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although the plan aLlowed either party the optlon of requiring a wrltten rullng

by the I .R.S. regarding the effect of  the plan, nel ther party requested such a

rul-lng nor has the I.R.S. ruled on the plan or acted adversely thereon.

16. The terms of the wrltten agreement and plan of reorganlzatlon between

Chariot and Spartan, slgned on behalf of both Chariot and Spartan by !tr. Golestanl'

provided, inter g!!g, as follows:

a) Charlot lras to transfer its asaets and llabllltl.es to Spartan ln

exchange for one certLficate of Spartanrs conmon stock;

b) Charlot then was to dlstrlbute to lts shareholders one share of

Spartanrs conmon stock ln exchange for each outstanding share of Charlotrs

stock, ni th Chariot  thereafter to t t . . .dissolve and wlnd up l ts affalrs as

pronpt ly  as  p rac tLcab le . . . t t .

L7. No dlssolutlon of CharLot was undertaken or effected subsequent to the

August 29, L979 teorganlzati.on.

18. Petitloners assert that the teorganLzation at issue met the reguiremente

of Internal Revenue Code section 368(a) (1) (D), that the transfer of assets from

Charlot to Spartan dld not constttute a taxable event or a retall sale subJect

to tax, and that no sales tax is due on thls transfer. Petltl.oners also

malntaln that Spartan ls not Llabl-e for the other portlons of the deflcieocy

relatlng to the busLness operations of Charlot since no sale occurred.

19. The Audit  Divis lon asserts,  by contrast,  that the transfer of Charlot ts

assets to spartan constltuted a retaLl sal-e subJect to and resuLtlng in sales

tax of $61180.71, and that Spartan is l-iable for thls amount as well ae for the

additional- sales and use tax found due upon the audlt of Charlotrs booke and

records because a bulk sale occurred and notlce lras not given pursuant to

sectlon 1141(c) of the Tax Law, thus renderlng Spartan llabLe for such taxes as

a transferee Ln bu1k.
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CONCLUSIONS OF LAW

A. That the evidence and explanatlon offered by petitloners ltith regard

to Chariotts gross sales differential does not support the concluglon' as

asserted by petitioners, that gross sales nere properly reported by Chariot on

lts sales tax returns. The argunent offered by petltloners for the quarter

ended August 31, 1977 (the onl-y portion of the audit perlod for whlch evldence

on this issue was presented),  suggests swaps of $2141296.93 were erroneouely

lncluded in gross saLes per books of $1,0381453.00, and should be removed

therefrom. Dolng so results ln gross sales of $824,L56.O7, whl le Charlot ts

saLes tax returns ref lected groes sales of $864,774.00, or an apparent over-

reportlng of gross sales (per the returns) of $40r 6L7 .93. Petltloners' at the

same tlmer aBSBrt the saLes tax returns properly reported gross eales. No

explanatlon rras offered as to how the figure report,ed as gross sales per

returns was determined. Petltloners could not produce all of the lnvolces

coocerning the alleged slraps (total-Llng $2L4,296.93) for the quarter ended

August 31, 1977, and there ts doubt cast on at least two of the lnvolcee

concernlng whether they actually represented snap transactlons (see Flndlng of

Fact "11").  In short ,  pet i t loners have fal led to prove that the gross sales

dlfferential- was due, as aseerted, for the quarter ended Auguet 31' 1977 ot fox

any other quarter, to slrap transactlons lmproperly recorded on Chariotfs books

and records, or that Charlot ts ST-100ts, as f l ledr correct ly refLected l ts

gross sales totals. Accordingly, no adjustment to thls portlon of the audlt Ls

warranted.

B. That no lssue, evldence or argument was offered with regard to those

other porttons of the audlt deallng wlth the use tax and the excess accrued

sales tax, or with regard to Mr. Golestanits personal llablllty for sales tax
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as an offlcer of CharLot. In fact, lt was adnLtted that Mr. Golestanl was the

sole sharehol-der of both Chariot and Spartan. AccordLngJ-y' these ltens are

sustalned.

C.  That  sec t lon  1101(b) (4 ) ( i i )  (now renumbered 1101(b) (4 ) ( i f l ) )  o f  the

Tax Law, Ln pertlnent

r r I t ]he  te rn

part ,  provides:

retalL sale does not lnclude:

(A) The transfer of tangible personal property to a corpor-
aElon, solely ln consideration for the Lssuance of its stock,
pursuant to a merger or consoLldation effected under the lawe of
New York or any other jurisdl.ction.

* * *

(D) The transfer of property to a corporatlon upon lte
organlzation in consideratlon for the lssuauce of its gtock.tt.

D. That regulatlons of the State Tax Gonmlsslon, in pertinent part'

provide:

t t [w]here a corporat ion purchases another corporat ionts assets Ln
consideratlon of lssuance of stock of the purchaslng corporatlonr or
the parent of the purchaslng corporatton, such as under sectlon
368(a)(1)(C) of the Internal Revenue Code, the transact ion does not
qualify as a merger or eoneolidationr even if the selling corporat,lon
is subsequently Llqutdated.

ExampLe 9: Corporatlon A wlLL transfer lts assets to Corporatlon B
la consideratlon for Bfs tssuance of shares of tts stock.
Corporatlon A will continue to exist for dlscharglng lts
expensesr arrd then w111 be dlssolved. The transfer of
tangible personal property wll-l be subject to tax' as lt
ls carried out under a pJ.an or reorganlzatlon but is not
a statutory merger or consolldation.tt

[20  NYCRR s26.6(d)  (6 )  ( i v )  ]

E. That the terms of the lrritten agreement and plan of teotganlzatLon

appear to have contemplated a reorganlzatlon under sectlon 368(a) (1) (D) of the

Internal Revenue Code. Ilowever, there ls testlnony whlch conflicts wlth the

terms of the wrLtten agreement (r"f.", Flndtnge of Fact rrl5rr and rrl6ff), and thus
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it ls dlfficul-t to determine lfr ln reallty, Spartan and Chariot conplied wlth

the requlrements of sectlon 368(a) (1) (D), or lf not, to deternlne whlch of the

other sectlon 368 alternatlves they fall under. However, lt ls clear fron the

testimony and from the written plan that no statutory merger or consolldatlon

occurred and thus, notwlthstanding potentlaL compliance wlth either section

368(a) (1 ) (D)  o r  368(a) (1 ) (c ) ,  the  t rans fer  o f  Char io t , rs  asse ts  to  spar tan  does

not escape lnclusion from the type of transactf-on constituting a retall sale as

def ined ln sect lon 1101(b)(4)(f)  of  the Tax Law.I In this regard, l t  ls

further noted that sect ion 1101(b)(4)(1i)(D) of the Tax Law does not apply

since the lnstant transfer was not made upon the organlzatlon of elther corpora-

tion in conslderatton for the issuance of stock (r"f.r, Flndlng of Fact "7tt).

Accordingly, the Audlt Divlslon properly assessed sales tax upon the transfer

of Chariotrs assets to Spart ,an.

F. That the crlteria of whether a transaction is a "bulk sale'r subject to

the provlslons of section 1141(c) of the Tax Law are that there be d sale,

transfer or asslgnment tn bulk of any part or the whole of onefs buslness

asseta by a person requlred to collect the tax and that such transactlon be

other than in the ordlnary course of buslness.

G. That the lnstant transfer of Chartotfs assets to Spartan conatituted a

bul.k sa1e. There is no evldence that Spartan conplied wlth the notLce require-

I petltloners appear to have bell.eved that compliance wtth
of the Internal Revenue Code, resultLng ln non-recognLtion of
(1.e., a non-taxable event) with regard to income taxes, aLso
non-taxable event for sal-es tax purposes.

sect l .on 368 (a) (1) (D)
gain or loss
resulted ln a
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ments speclfl-ed ln section 1141(c) of the Tax Law and thus Spartan is lLable ae

assessed for the sales and use tax assessed on audit of Charlot.

t t .  That the petLt lons of Spartan Motors, Ltd.,  Charlot  Motore, Inc. antd

lluehang Gol-estanl-, Presldent of Charlot Motors, Inc. are hereby denled and the

notices of determinatlon and demand dated November 30, 1.980' as reduced in

accordance wlth Flndlngs of Fact tt3tt and tt5tt, are sustained.

DATED: Albany, New York STATE TAX COMMISSION

MAR O 9 1984
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