
STATE 0F NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

George Spanos

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  8 /31 /74  -  8 /37176 .

AI'FIDAVIT OF IIAIf,ING

State of New York ]
ss . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
15th day of June, 1984, he served the within notice of Decision by cert i f ied
mail upon George Spanos, the petit ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid r ' ' rapper addressed as fol lows:

George Spanos
86 Hampton Rd.
Garden City, NY 11530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said hrrapper is the last known address
of the petit ioner.

Sworn to before me this
15th day of June, 1984.
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AFFIDAVIT OF MAII,ING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sr+orn, deposes and says that he is an ernployee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
15th day of June, 1984, he served the within notice of Decision by cert i f ied
mail upon Robert M. Donahue, the representative of the petitioner in the within
proceeding' bY enclosing a true copy thereof in a securely sealed postpaid
vJrapper addressed as fol lows:

Robert U. Donahue
Holzka, Donahue, Kuhn & Howard
358 St .  Marks Pl .
Staten Island, NY 10301

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petit ioner.

Sworn to before me this
15th day of June, 1984.

pursuant to Tax Law section 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 15, L984

George Spanos
86 Hampton Rd.
Garden City, NY 11530

Dear Mr.  Spanos:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comnission may be instituted only under
Article 78 of the Civi l  Practice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - tritigation Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2A7A

Very truly yours,

STATE TAX COMMISSION

cc: Petit ionerts Representative
Robert M. Donahue
Holzka, Donahue, Kuhn & Howard
358 St .  Marks Pl .
Staten Is land,  NY 10301
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Peti.tion

o f

GEORGE SPANOS

for Revision of a Determination or for
of Sales and Use Taxes under ArtlcLes
of the Tax Law for the Perlod June 1,
through August 31, 1976.

t o

DECISION

Refund
28 and
r97 4

Peti t ioner,  George Spanos, 86 l lanpton Road, Garden CLty, New York 11530,

filed a petition for revislon of a determLnatlon or for refund of sales and use

taxes under Artlcles 28 and 29 of the Tax Law for the perlod June 11 1974

through August 31, 1976 (Fi le No. L7733).

A formal hearing was connenced before Arthur Brayr Hearing Offlcer' at the

offlces of the State Tax Conmisslon, Two WorLd Trade Center, New York, New

York, on July 21, 1981 at 1:25 P.M. and concluded at a hearlng held at the same

of f l ces  on  Apr l l  25 ,  1983 a t  1 :45  P.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

July 25, 1983. Petitloner appeared by llolzka, Donahuer Kuhn & lloward (Robert M.

Donahue, Esq,., of counsel-). The Audlt Division appeared by Ralph J. Vecchlo,

Esq. (Harry Kadlshr Esq., of counsel-) at the hearl-ng held on Jul-y 21, 1983 and

by John P. Dugan, Esq. (Alexander Weiss, Esq.,  of  counsel)  at  the hearlng held

on AprL l  25 ,  1983.

rssuEs

I. Whether petitioner was a person requlred to coll-ect and pay over sales

taxes on behalf of Ambrose Coppotell-i, Tnc. d/bla Tavern on the Green wlthLn

the meaning and tntent of  sect lons 1131(1) and 1133(a) of the Tax Law durlng

the perlods at lssue herein.
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II. Whether petitioner rdas denied due process of l-aw on the ground that he

dld not recelve adequate notlce of his llabillty and thereafter denled tlnely

access to the records of Anbrose Coppotel l l ,  Inc.

III. trfhether the field audit conducted by the Audit Dlvlgl-on resulted ln a

proper deternlnatlon of sales and use taxes due.

IV. Whether petitioner nas entitled to access to the Audit Divlsion flLes

on another lndividual whom the Audit Dlvlsion malntalned was also a person

reguired to collect and pay over sales taxes on behalf of Anbrose Coppotelllt

Inc.

V. I{hether the Audit Dlvisionrs fallure to serve a tinely anslrer to

pet i t ionerrs perfected pet i t ion bars contLnuat ion of the proceedlng.

IV. Whether the Audit Dlvislon erred ln not reduclng the amount assessed

ln the Notice of Determlnatlon and Demand for Payment of Sales and Use Taxes

Due by the value of the property allegedly selzed by the Warrant and Collectlon

Bureau.

FINDINGS OF FACT

1. On Septenber 16, L977, the Audit  Dlvls lon lssued a Not lce of Determlna-

tlon and Denand for Paynent of Sales and Use Taxes hre to petitloner for the

quarter ly per lods June 1, L974 through August 31e L976. The Notice assesged a

tax  due o f  $78,905.51 ,  p lus  pena l - ty  and in te res t  o f  $37,763.61 ,  fo r  a  to ta l

amount due of $1161669.12. The Notice was issued to pet l- t ioner as the presldent

of Ambrose Coppotelll, Inc. and explalned that as an offlcer he was plrsonal-Ly

l lable for the assessed tax, penalty and interest.

2. , Anbrose Coppotelli, Inc. was a corporation whlch operated a restaurant

known as Tavern on the Green (hereafter trthe Restaurantrt). The Restaurant was
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l-ocated at 2566 Hylan Boulevard, Staten Isl-and, New York. In addition to

dinlng facl l l t les, the Restaurant contained banquet faclLLt ies.

3. On August 23, L976, the Restaurant and its contents were selzed and

paillocked by enployees of the New York State Department of Taxatlon and Flnance

lJarrant and Col-I-ectl-on Bureau f or delinquent taxes. The books and records were

delivered to the Audit Divislon to conduct an audit for the period June 1, 1974

through August 23, L976.

4. Upon revlew of the records, lt was dlscovered that sales reported on

the Restaurantrs sales tax returns, when conpared to lts sal-es journal' were

underreported in the amount of $1821495.00 for the audlt peri-od. The Restaurantrs

books reflected a narkup on food of 72 percent and a markup on l-lquor and beer

of 107 percent. The Audlt Divlsion concLuded that the markupe reflected on the

books rilere too low and that lnsufficient information was avallable to perform a

markup test. Accordlngly, the Audlt Divlsion utllized narkup percentages of

125 percent for food, 300 percent for beer and 325 percent for l iquor based

upon pr ior of f lce experience.

5. The Audlt Division found that the purchases reflected on the Restaurantts

United States Corporation Tax Return for the period of June, L974 through !lay,

1975 exceeded the purchases refLected on pet i t ionerrs records by 5.35 percent.

Thi.s percentage was mult ipl led by the purchases ref lected on pet i t ionerts

records, result ing in adJusted purchases of $884,508.f4. The adJusted purchases

of food, beer and liquor nere then multlplled by the Restaurantrs estlmated

narkup percentages result ing ln adJusted gross sales of $2r582'454.00 during

the audit perlod. The Restaurantrs adJusted gross sal-es were then reduced by

i ts non-taxable sales of $69r335.00, result lng in adJusted taxable sales of

I
$ 2 , 5 1 3 , L 2 0 . 0 0 -  a n d  t a x  d u e  t h e r e o n  o f  $ 1 9 9 , 9 8 1 . 6 9 .

It ls assumed that the difference ls due to rounding.
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6. The Audit Dlvlsion also examined from available records the rate at

which the Restaurant overcol-lected sales tax on May 9, L976. Ttrls examlnatlon

revealed that the Restaurant overcollected sales tax at a ratio of 1. 12 percent

of i ts sal-es. This percentage rras then mult ipl led by pett t ionerrs adJusted

taxable sal-es, resuLt ing ln addit lonal tax due of $21239.80 on the overcol lect lon

of sales tax durlng the audit perlod.

7. The Audit Divislon examined the Restaurantrs acquisition of furnlture

and fLxtures, as reflected ln the Restaurantrs cash disbursenents book, durlng

the audl-t period. ThLs study revealed that there nere purchases ln the amount

of $151615.00 upon which tax nas not pald and, therefore, the Audit  Dlvis ion

concluded that addit lonal use tax in the amount of $1,22I.09 was due.

8. The Audlt Divislon also examined the Restaurantre purchases for the

month of March, L976. The audit revealed that there nere purchases of $7,422.00

upon whlch tax nas not paid. Thls amount nas dlvided by the Regtaurantts

adjusted gross saLes during March, L976 of $88,2L2.00'  result ing in a percentage

of purchases upon which tax lras unpald of 8.4 percent. This percentage ltas

then multiplied by the Restaurantrs adJusted gross sales during the audit

period, resulttng in purchases of $216,925.00 upon whleh no tax was paid and

u s e  t a x  d u e  o f  $ L 7 , 2 6 2 . 7 7 .

9. As a result of the foregolng computatlonsr saLes and use tax due

during the audlt  per lod was determined to be $2201705.35. Thls amount was

reduced by the sales tax previously paid of $123,315.98, result lng in sales tax

due o f  $781905.51  and use tax  due o f  $18,483.86 .  Pet l t loner ,  as  an  o f f i cer  o f

the Restaurantr was assessed the sales tax al-J-eged to be due plus penalty and

in te res t .
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10. Pet i t loner has been ln the restaurant buslness slnce 1960 and, slnce

1961, has onmed a diner in Queens, New York.

11. In Aprl l ,  L974, pet l t loner and two other indivlduals,  Mr. Arthur

Keriopoul-os and Mr. Peter l[arkos a/k/a Mr. Peter llaglamarkos, purchased from a

Mr. CoppotelLl the outstandlng stock of the Restaurant. Petitioner contributed

$601000.00 and the other indlviduals each contr ibuted $25'000.00 to the purchaee.

Following the purchase, petitloner became a flfty percent shareholder of the

Restaurant.

L2. It was agreed €rmong petitioner and his associates that Mr. Keriopoulos

and l1r. llarkos wouLd operate the Restaurant on a daily basls. However, when

petitloner and hls assoclates first began operating the Restaurant, petltioner

went to the Restaurant frequently to asslst in nakLng renovations.

13. After petltloner and hls assoclates began operatlng the Restaurant, lt

began having flnancial difflculties arlslng from an lnsufflclent nunber of

customers. As a resul-t, petitioner looked for an fndl-vidual" to assist in

augmenting the Restaurantrs sales. Subsequently, petitioner met a Mr. Caruine

Lombardt. It was petltionerrs lmpression that Mr. Lombardi would be of asslstance

ln promoting the Restaurant.

14. In May or June, 1975, petitloner entered into an agreement whereln

Mr. Lonbardi would purehase a fifty percent interest ln the Restaurant. Thls

agreement was subJect to Mr. Coppotel-l-lrs approval. At the tine thls agreement

was entered into, l t  was contemplated that pet l t lonerrs associates would

contl-nue to be actLve in the Restaurant.

15. At or about the beginnlng of June, L975, Mr. Lombardl assumed actual

control  of  the Restaurant.  Mr. Lombardl lnvested $60r000.00 ln the Restaurant

concoml-tant with the assumption of actual control. Thereafter, for a perlod of
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approxlmately tno lreeks, petlt,ioner util ized the funds lnvested by Mr. Lonbardl

to pay the creditors of the Restaurant. At the concluslon of this two-week

period, petltioner withdrew hls name as a signatory of the Restaurantrs checklng

account and ceased draftlng checks on the Restaurantrs checklng account. In

addition, petltioner completely dlsassociated hinself from the Restaurant.

16. On Septenber 8, 1982, the New York State Tax Conmlsslon issued a

determlnatlon ln the Matter of the Peti.tlon of Carnine Lonbardi. In thls

determlnation, Mr. Lonbardi was found to be an officer reaponsible for the

coLLection of sales tax from the Restaurant for the period Septenber 1, 1975

through August 31, 1976. In reaching this conclusion, it was stated ln Findlng

of Fact r '14rt  that:

rrAn interofflce memorandum from the Audit Dlvlsionfs New York
Distr ict  Off ice Warrant and Col lect ion Sect ion dated September 15,
L976, contains informatlon, in contrast to pet l t lonerrs aff idavl t ,
that Mr. Lombardi was the manager and lras operatlng the Restaurant'
was authorLzed to ent,er into agreements for the restaurant' and was
observed making a cash distrlbutlon of payroll subsequent to selzure
and closing of the prenlses by agents of the State Department of
Taxation and Finance.rr

17. At the conmencement of the hearing, petltlonerrs representatLve

produced a subpoena duces tecum for the production of all- of the Restaurantrs

books and records. In the interim perlod between hearings, petitioner was

afforded the opportunity to revlew all of the Restaurantts books and records

whlch were in the possession of the Audlt DivLslon. Petltioner was not given

access to the Audit Division flle pertainlng to Mr. Lonbardl.

18. PetLtioner did not, submlt any evLdence disputlng the assertlon that he

lras a responsible offlcer prlor to the tlme Mr. Lombardi took conttol of the

Restaurant.

19. In his pet i t lon'  Mr. Spanos argued, among other thlngs, that by the

tlme the NotLce of Determlnation and Demand was sent to petitioner, lt rtaa too
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late for pet i t loner to take correct lve measures to protect hlmself ;  that the

assets of the Restaurant were liquidated and the asserted deficiency lras not

reduced by the proceeds of the llquldation; and that the Warrant and Collection

Bureaurs mismanagement of the property and conduct of the sale resulted in a

fallure to realize a proper val-ue of the assets and the destruction of the

building by fire. Petltloner also argued at the hearing that the delay ln

serving the answer, which was close to three years after the perfected petltlon

was f i led but before the hearing, prejudLced pet l t ionerts posit ion.

CONCLUSIONS OF LAT{

A. That,  in general ,  sect lon 1133(a) of the Tax Law lmposes upon any

person requlred to collect tax imposed by Articl-e 28 of the Tax Law, personal

l labi l i ty for the tax imposed, col lected, or required to be col l -ected. Sect lon

1131(1) of the Tax Law def lnes persons required to col lect tax to lnclude,

among others, corporate officers and employees who are under a duty to act for

such corporation in complylng wlth the requlrements of Article 28.

B. That the determination of whether an lndividual ls a person or offlcer

under a duty to act for the corporat ion ls based upon the facts presented

(Vogel v. New York State Department of Taxatlon and Flnance, 98 Misc.2d 222).

The relevant factors lnclude, but are not limited to: the lndLvidualrs daLly

invol-vement in the corporation; the lndividual-ts partlclpation and involvement

in the flnancial affairs of the corporation; the indl-vidual who prepared and

slgned the sales and use tax returns; the indivldualfs authorlty to draft

checks on the firmfs bank aeeount; and, in the ease of a cLosely-he1d corporationt

the lndividualts knowledge of the affairs of the firn and beneftts from the

f irmrs prof i ts (Matter of  Robert  Gatt le,  State Tax Conmlssion, September 5,

1 9 8 0 ) .
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C. That inasmuch as petitioner had no lnvol-vement in or control over the

flnancial affaLrs of the corporation after June, L975, he was not under a duty

to act for the Restaurant with respect to the requlrements of Articl-e 28 of the

Tax Law after thls month. It ls noted that petltioner dld not submlt any

evidence disputlng his liabll-lty either during or prior to thls nonth.

D. That when the records provlded are incomplete or insufficient, it Ls

the duty of the Audlt Dlvislon to select a method reasonably calculated to

reflect the taxes due (Matter of Surface Ltne Operators Fraternal Organlzatlonr

Inc .  v .  Tu l l y ,  e t  a l . ,  85  A.D.2d  858) .  Pet i t ioner  d id  na ln ta in  some recorde

which were examined by the Audit Dlvlsion. These records, howeverr lr€r€

insuffl-cient for the verification of taxable sales as evldenced by the difference

between the purchases shown on the Rest,aurantrs United States Corporatlon Tax

Return and the purchases ref l -ected on pet i t ionerrs records. The lnadequacy of

records ls also evidenced by the discrepancy between the sales reported on the

sales tax returns and that reflected on the Restaurantrs sal-es journal.

Thereforer the Audlt Diviston properly util ized external lndlces to determlne

the amount of sales taxes due.

E. That, assumlng arguendo petitioner rras entitl-ed to examlne the Audtt

Dlvislonrs flle pertaining to Mr. Lombardl, lt is clear, ln view of Concluslon

of Law'fCf', that petltioner rilas not preJudlced by the denlaL of thl.s lnfornatlon.

It is noted, in this regard, that the quarterly periods upon which petltLoner

and Mr. Lombardi are found llable do not correspond

F. That the tlme periods prescribed by sectlon LI47 of the Tax Law for

the Lssuing of an assessment are ln the nature of a Statute of LLnltations

(Matter of Convlssar v.  State Tax Conn.,  69 A.D.zd 929, 930).  In vlew of the

fact that the three-year period for lssuing asaessments ltas complied wlth,
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petitlonerts argunent pertainlng to the timeliness of the assessment or prejudice

from the delay ln i ts issuance ls reJected.

G. That the heari.ng for which a petition was flled ls a proper forun to

determlne the amount of tax due, but not the nanner of collectlng taxes (ltatter

o f  T .J .K .  Food Corp . ,  S ta te  Tax  Conn iss ion ,  November  10 ,  1983;  Tax  Law S1138(a) (1 ) ) .

Accordingly, no determlnation ls made herein regarding a reductlon ln the

assessment for the value, if anyr of the property selzed or for an adJustment

at,t,ributable to the asserted negllgence of the l{arrant and Collection Bureau.

H. That when the Law Bureau faiLs to serve an ansner within the prescrlbed

tlme, the petitioner ls pernltted to make a motlon before the State Tax ConnLsslon

for a default  (20 NYCRR 601.6(4)).  The State Tax Counission nay el ther grant

the motlon or det,ermlne such other rellef as is consldered approprlate (20

NYCRR 601.6(4)).  In this instance, pet l t ioner chose not to fol l -ow the remedy

provi-ded and walted until the hearLng to object to the untlmellness of the

answer. In view of the foregoing, as well as the fact that the answer wag

served prior to the hearing thereby placlng petl-tioner on notlce of the Lesues,

and the fact that there has been no demonstration of actual prejudlce fron the

del-ay in servlng the answer, the fallure to serve the answer wlthln the sixty

day perlod mandared by 20 NYCRR 601.6(a)(1),  ls v lewed as a harnless error (see

general ly,  Matter of  John A. Snyder d/b/a Snyderrs Grocery, State Tax Comlsslon,

January 20, 1984).
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I. That the petitlon of George Spanos is granted to the extent of Concluslon

of Law t tCtt  and is,  ln al l  other respects, denled.

DATED: Albanv, New York STATE TAX COMMISSION

JUN t5 1984

PRESIDENT
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