
STATE OT TIET{ YORK

STA1E TN( CO}I}IISSION

of
$outh Canp Recreational Vehicleg, Inc.

f,or Redatermination of a Deficiency or Bevision
of a Detcrniaation or Refuad of Sales & Uee Tax
under Article 28 & 29 of tbe lax farl for the
Period 6lVtA - 1U30l80.

AtrTIDAVIT OT }IAII.ItrG

$tatc of $ew lork :
8 4 .  3

County of Albaay

David Parchuck, being duly eworn, dcposec anil says that he ig en cuployec
of the State Tax Comiseioa, that he ie over 18 ygare of age, and tbat on the
3lst day of, Decenbet, 1984, he aenred the withla noti.ce of Decision by
certified mail upoa South Caup Recreational Vehiclee, fnc., the petltioner la
the within proceedi.ng, by encloeing r ttue copy thereof in a gecurely realed
postpaid wrapper addresged aa follows:

South Canp Rccreational Vebiclee, Inc.
Afrfl[: Richard Recckio
5-5026 Southwestern Blvd.
Ifanburg, IIY f4075

aad by depositing same enclosed ln a poetpaid proBerly addreseed wrapper in a
post off,lce uader the exclugive care and cugtody of the llnlted $tateg Postel
Senvicc ryithin tbe State of l{cw York.

Tbat dcponent further says tbat tbc said addresaee is thc petitioncr
herein and tbat tbe eddrees set forth on said urapper ic the laet hnown addrau
of tbe petitio4cr.

$wora to bef,ore ne thig
3lst day of llecenber, 1984.

pursuant to Tar Law section
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tter of, the Patltion

STATE OF ilET{ YOTK

sTAlt TAX COIIIfiSSION

of
Soutb Canp Recreational Vehic1ee, Inc.

for Redeterminatioa of a Deficieucy or Revisioa
of a Detenninatlon or Refund of Saleg & Uee Tax
under Article 28 & 29 of the Tax Law for tbc
Period 611178 - rr l30/80.

ATTINAVIT OF }IAITI}IC

Stete of l{ew York :
8 9 .  :

County of Al.bany :

Ilavid Parcbuck, bciag duly eworn, depoeea and aays thEt he ig an eqrloyca
of the St'ate Tax Comisaion, that hc is over l8 yeers of age, aad that oa thc
3trst day of Deccnber, 1984, he aerved the withia aoti.ce of Dcclsion by
certifieil nail upon l{a1ter f,. Rooth, thc repreeentative of the trctitiooer io
the within procecding, by enclosing a true copy thercsf in a seturely scaled
postpaid wrapper addresged as follows:

Walter l. Rooth
296 Buffalo St.
Hanburg, NY 14075

and by depositing seme encloeed io a postpaid properly addresBcd lrraplrer in a
poet office under the exclusive care and cuetody of the United States Postal
Scrvice rdthit tbe State of l{ew York.

That dcaoaent further sayc that, the said aaldressee is tbc representative
of the petitioner herein and tbat the addrecs set forth on said lrrrpper is thc
Iast knorm addreoe of the represeatative of thc petitioner.

$wora to before ne this
3lst day of Deccnber, 1984.

Tax Lan section 1?4
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STA,TE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Decenber 31, L984

South Camp Recreati.onal Vehicles, fnc.
ATTN: Richard Recckio
5-5026 Southwestera Blvd.
Ilanburg, NY L4075

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Connission nay be instituted only under
Article 78 of the Civil Practice law and Rules, and must be comnenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date of this not ice.

fnquiries concerning tbe conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building //9, $tate Canpus
Albany, New York L2227
Phone /l (518) 457-2070

Very truly yours,

STATE TN( CO}IIfiSSION

c c : Pet i t ioner '  s Representat ive
Wa1ter l .  Rooth
296 Buffalo St.
Ilanburg, NY 14075
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

SOUTH CAMP RECREATIONAJ, VEHICLES, INC.

for Revlsion of a Determination or for Refund
of Sales & Use Taxes under Articl-es 28 & 29
of the Tax Law for the Perlod June I, 1978
through Novenber 30, 1980.

DECISION

Petitioner, South Camp Recreatlonal Vehicles, Inc. r Attn: Rlchard Reccklo,

5-5026 Southwestern Boulevard, Hamburg, New York 14075, flJ-ed a petltlon for

revlsion of a deternlnation or for refund of sal-es and use taxea under Artlcles

28 and 29 of the Tax Law for the perlod June l, 1978 through Novenber 30' 1980

(F i l -e  No.  36904) .

A fornal hearlng was held before Dennls M. Gall-lher, Hearlng Officer, at

the off ices of the State Tax Conmlsslonr,65 Court  Street,  Buffalo,  New York, on

l , Iay 2I,  1984 at 1:15 p.n.,  with al l  br iefs to be subnlt ted by JuJ-y 16, 1984.

Petitloner appeared by Walter L. Rooth, Esq. The Audlt Dlvlslon appeared by

John P. Dugan, Esq. (Deborah Ihuyer,  Esq.,  of  counsel) .

ISSUE

Whether the results of a f le ld audit  of  pet l t lonerfs business operat lona'

whlch determlned additlonal sales and use taxes to be due from petltloner,

should be sustained.

FINDINGS OF FACT

1. On December 14, 1981, followl.ng a field audl.t, the Audit Dlvlslon

issued to petitioner, South Camp Recreatlonal Vehicles (rrsouth Camp"), a Notlce

of Determinatlon and Demand for Payment of Sales and Use Taxes Due for the

quarterly periods spannlng June 1, 1978 through Novenber 30, 1980, aesesslng



-2-

additlonal sal-es aad use taxes due in the aggregate anouat of $741605.29r plus

penalty and interest. South Camp, by lts vice-preeident Richard Reccklo, had

previously executed a consent aLLowLng the assessment of eal-es and use tarree

for the instant audlt period to be made at any tine on or before Decenber 20,

r 9 8 1 . 1

2. South Canp is a corporatlon engaged in the busLness of selllag recrea-

tionaL vehicLes lncluding vans and motor homes, perfor-ning vaa coaverslons aod

provLding repalr and naintenance servlces (lncludtng parts aad accessorles) for

recreatlonal- vehlcLes.

3. In or about February of 1981, the Audtt Dlvislon conmeaced a fleld

audlt of petitioner's business operations. The audltor exanLned the three naln

areas of petitioner's business, speciflcal-J-y lts servLce departnent ("Sgrvlce"),

van shop departnent ("Van Shop"), and recreatlonal vehlcles sales departnent

("R.V. Sal-es") Ln detaiL. For the Service and Van Shop departments, the

audltor util ized petltionerfs exlsting avallabLe books and records and, for

gaps when such records were lnconpJ-ete or nonexistent, based proJectLons uPon

South Camp's existing books and records. For the R.V. $al-es Department, there

rras no general- ledger, nor any cash recelpts journal or sales journalr and the

auditor anal-yzed existing saLes Lnvolces and bank depoeits to the R.V. Sales

Departnentfs bank accouots Ln perfornlng the audLt.

4. The audlt nethods and resul-te are more speclflcally detalled as

fol lows:

a) SAIES TA)( ASSESSED:

AREA/DEPARTMEI.IT AUDITED TAX DUE EXPLAI.IATI0N

Servlce $752 .89 There were no eal-es journale for
January and February 1980; detaiJ-ed

conprlsed of a.) $72rL52.99 of addlt loual
of addltloual use tax due.

The assessnent of
sales tax due and

$74 ,605 .29  Le
b .  )  $2 ,452 .80



AREA/DEPARTMENT AUDITED TN( DUE

Van Shop $3,  170 .02

-3-

EXPI"A}.IATION

exanlnatioa of aLl other months resulted
ln finding addl.tLonal unsubstaBtlated
exempt eales of $10r444.13, which wheo
dlvided by total servl.ce sales for the
nonths exanlned ($683'328.30) resulted
ln an error rate of I.5282 and, bY
projection against total- servlce saLes
($703,845.65),  reeulted ln addlt lonal
taxable sal-es of $10r755,52 and addltlonal
tax due of $752.89.

A1l- sal-es Journals were avall-able;
detaiLed examination revealed unsubetan-
tlated exempt sales of $45r474.36rwith
addlt lonal tax due of $3,170.02.

A sanple of tar coLLected per Service
and Van Shop records revealed
undercolLectlon of $26.89, which when
divlded by total-  tax coLLected ($7r168.12;
per sanple) resulted in an error rate of
.375 percent and, by proJection agalnst
tax colLected over the entlre audlt
period by Service and Van Shop G65r427.31')
resulted ln addittonal tax due of

$24s .36 .

There rras no geaeral ledger, nor any
cash receipts journal or saLes journal.

nal.ntained for R.V. SaLes; thus bank
deposlts to the sal-es account(s) used
exclusLveJ-y for R.V. SaLes lrete totalled
($ f ,878,910.59)  and conpared to  to ta l  ?
avaiJ-abJ-e R.V. Sales involces ($974'202.61>.'

Exenpt sales invoLces total-J-ing $391500.00
were divLded by total, sales Lnvolces
($974,202.61), yieJ.dlng an exemPt sales
percentage of 4.05 percent, which when
appl- ted to totaL deposlts ($1'878r910.59)
resuLted in exenpt R.V. Sales of $761095.86.

Undercollected
Tax

R.V.  Sa les

$ 245.36

$126,  L97 .07

$439.95 out of $45 1474.36 was taxed at 4 percent rather than 7 percent.

The R.V. Sal-es account was maintained at Manufacturers and Traders Trust
Co. ("M & T Bank"). During the niddle of the audLt period the origlnal
M & T Bank account for R.V. Sales was closed and a nerr account, also at
M & T bank was opened in Lts pJ,ace, using the carried forward baLance.



AREA/DEPARTMENT ATIDITED TAX DUE

The above audited additlonal tax

by tax paid by petitloner to arrive at

$7 2  , r52 .99  .

b) USE TN( ASSESSED:

AREA/DEPARTMEI.IT AT'DITED TAX DUE

Recurring Purchases $426.25

Assets

-4-

EXPLA],IATION

Exenpt R.V. Sal-es were then subtracted
fron totaL deposits to arrlve at taxable
R.V. Sal-es receipts of $l  '802'874.73t
with addltlonal tax due of $126, L97 .07.

due, totaS-l ing $1951792.65t was reduced

assessed addltlonal sales tax due of

EXPI,AI{ATION

A detall-ed analysls of aLl- avallable
cash disbursenents journals fron Serrrlce
Q/79 through 9180) and R.V. SaLes (3179
through 2/80), resuJ-ted in additlonal
tax due on tecurring purchaees of
$173.33 by Service and $4.34 by R.V.
Salee, respectiveJ-y. These resPective
amouats were conpared to total disburse-
ments per Journals fron Service ($691363.53)
and R.V. SaLes ($361978,21) to arr lve at
respective erro! rates of .25 percent
and .01 perceat. These error rates lrere
conbl.ned and appJ-ied against totaL
combined dlsbursemeats from Servlce and
R.V. Sal-es to arrive at additional tax
due of $426.25.

Asset purchases were traced from
Federal- income tax depreclation schedul-ee
and South Camp's general ledgers to
lnvoices for the entlre audit period,
with additional tax found due ln the
amount  o f  $2r026.05 .

$2 ,026 .05

5. The bank deposits analysLs, carried out ln conJunctLon with avall-able

source docunents (R.V. SaLes lnvolces), was used only in the area of R.V.

Sales, and only because of the lack of any general J-edger, cash receipts

journal, or sales recetpts journal-e in this area. In al-l other instances, the

audit resul-ts were based on projections from a detalLed examLnation of thoee
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recelpts and disbursements journals and other exlstlng records made avallable

to the auditor by South Camp.

6. South Camp enpl-oyed one accountant during the audlt period who,

together with his wlfe, malntained South Camprs books and records. South Camp

does not assert that its books and records were complete, but rather maintalns

that there existed additlonal exempt sales for whlch credit ltas not alLowed'

that high gasoline prices and interest rates during the audit period resulted

1n a slow selling volume for recreattonal vehlcl-es, and that deposits to the

R.V. Sales bank account whlch exceeded total  R.V. Sal-es invoices and were

treated by the auditor as subJect to sales tax consisted of t ransfers from

other bank accounts into the R.V. sales account and of proceeds from loans.

7. According to testtmony by South Camprs vice-president, Rlchard Recekio'

checks were regularly written and deposited fron accounts maintalned for the

other areas of South Camprs business (e.g. Van Shop),  which had moneyr lnto the

R.V. Sales account when the lat ter needed cash to meet expenses. Mr. Recckio

also testified that lf a recreatlonal- vehicl-e purchaser financed hls purchase

through a bank other than M & T Bank (where the R.V. Sales account was maintained)'

but at a bank such as Liberty NationaL Bank and Trust Company (ttllberty Bankrr)

where South Canp naJ-ntained an account, the receipts from such sale were

deposited direct ly into the lat ter (e.g. Llberty Bank) bank accouot.4 Mr.

Reccklo test i f ied wtth regard.t ,o such R.V. Sales receipts that rr [w]e would nix

them up. We didntt keep them separate. The reason for that' if someone bought

a motor home, lf that is the cBS€r and the customer flnanced through Liberty

Bank, and that sal-es contract, this bank draft was a J-oan; we deposited at

Mr. Recckio aLluded to South Canp maintai.nlng as
accounts, although no banks andfor accounts other
Llberty Bank were mentioned.

nany as elght bank
t h a n M & T B a n k a n d
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Liberty,  not M & T.rf  I {e also test i f ied that t tapproximately nLnety percent of

the timerr, such funds were thereafter transferred to the R.V. Sales account at

M & T Bank from which South Camp would pay its supplier for the vehicle sold.

8. l,Ir. Recckio testifled that South Camp borrowed money from qulte a few

banks, from Recckiors Lanes (a bowling business operat,ed by Joseph Reccklo' who

was South Camprs presldent) and from Joseph Reccklo, personally, during the

audlt perLod. Richard Recckl-o testified that he dldnrt know the exact amounta

borrowed from any of these sources over the audit periodl but estimated that

Recckiors Lanes loaned approxinately $20r000.00 per year to South Campr r fmost ly

durlng the wintertime'r, and noted that Joseph Reccklo contrlbuted or loaned

certain rents he received fron apartments he owned.

9. Richard Recckio testifled that there were more exempt out-of-state

R.V. sales than the two such sales the auditor aLlowed as substantlated' but

that South Canp didntt collect tax or take affidavits or other substantiatlon

regarding such sales from the purchasers because t'it was bel-ieved that the

purchaser had to pay the tax when the vehicle was registered out of state.tt

South Camp was granted a period of tine after the hearing (untll July 16, f984)

to submit sales invoices and/or purchaserts aff ldavl ts ln support  of  addlt lonaL

out-of-state sales exceedi-ng the two out-of-state sal-es substantlated on audit.

No such additional j-tens were submitted. Mr. Recckio estlmated that approxlnately

t t f l f teen percent and possibly moretr of  South Camprs R.V. Sales were out-of-state

sales. Petltloner asserts that, the same problem with out-of-state sales led to

an asaessment on a prior audit, but that South Camp nas never advlsed durLng

such audit or thereaft,er of the proper nethod of recordkeeping regardlng

out-of-state sa1es.
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10. l{r. Reccklo testLfied that business was sl-ow durlng the audit perlod

and that South Canp did not have $1,8781910.59 in R.V. SaLes. He test i f l -ed

that thls figure nas approximately I'four timesrr too high for R.V. Sales during

the audit period and, regardlng such ffgure, that rr[n]aybe (such figure of

$1,878,910.59 would represent) a conbinat ion of al l  three departments. I  donrt

have inside figures, thoughrr.

11. Submitted in support of South Canprs assertions regarding loans and

amounts from accounts at other banks belng deposLted into the R.V. Sales

account at M & T Bank was the fol-lowJ-ng:

a) A group of six (6) short-term notes payable to Llberty Bank in the
aggregate amount of $59r000.00r each of which bore the notat lon
ttrenewedtt on lts reverse sl-de.

b) T\ao deposit receipts from M & T bank in the amounts of $5,000.00 and
$3,000.00, respect ively,  and bearing the handwri t ten notat ion rr l -oan

from Recckiots Lanesrt and ttloan fron McNamararr, respectiveJ.y.

c) Two deposit  receipts from M & T Bank in the amounts of $4r32O.00 and
$23,22O.00, respect ively,  the f i rst  of  which bears the handwri t ten
notation t'loan fron Mr. Reccki-o personallYtt, whlle the second bears
handwrj- t ten notat ions ref l -ect lng $4r500.00 as ' r loans from Lanesr ' ,
with the $18,720.00 balance of the deposl- t  bearing handwrl t ten
notatlons relating to the sal-es of various vehicles.

d) A check ln the amount of $71630.00, drawn by South Camp on its
Liberty Bank account payable to rrsouth Camp R.V., Inc.tt and bearlng
the handwrltten notation ttfull payment of loan from Lanesrr, together
r^rith a deposit receipt from M & T Bank in the same amount indlcatlngr
however, that the check eras returned due to insufflcient funds. This
deposit receipt bore the hanwritten notation rrLoan from Lanes to Van
Shop (return payrnent)tt. According to Mr. Recckiors testimony, the
check was redeposlted and cleared.

12. No formal loan documents (1.e. promlssory notes) or repayment schedules

were prepared in conjunctlon with any of the personal- loans from Joseph Reccklo

or from Recckiots Lanes as described hereln.
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CONCLUSIONS OF LAI,I

A. That a rr. . , vendor is obligated to malntain records of hLs sales for

audit  purposes (Tax Law, $f135),  and the State, when conduct ing an audit '  must

determine the amount of tax due rfrom such infornation as nay be available, I

but r i f  necessary, the tax may be est imated on the basis of external i .ndlcesf

(Tax Law, 51138, subd. [a]) .rr  Matter of  George Korba v. New York State Tax

C o n m . ,  e t  a l . ,  8 4  A . D . 2 d  6 5 5 .

B. That pet i t ioner does not assert  that i ts books and records were

complete for the audit  per iod, or contest the auditorrs resort  to bank deposlts

to anaLyze R.V. Sales. It is noted, in this regard, that a detailed analysis

of those records which were malntalned by petttioner was the basls upon which

the auditorrs proJect ions and the resultant assessnent nere premised, and only

in the case of R.V. Sales, where no general  ledger or cash receipts Journals or

sales journals were maintained, did the auditor resort, to sources other than

pet l t ionerrs records. Pet i t ioner does assert ,  however,  that the audltor fai led

to give credit  for deposits to R.V. Sales from other bank accounts and falLed

to allow for sales to out-of-state customers on which tax should not have been

imposed or col lected.

C. That the loan proceeds deposited into pet i t ionerrs R.V. Sales account

a t  M & T  Bank [as  spec i f led  in  F ind ing  o f  Fac t  r r l l -b r r  ($5 ,000.00  and $31000.00) ,

f f 1 l - c r f  ( $ 4 , 3 2 0 . 0 0  a n d  $ 4 , 5 0 0 . 0 0 ) ,  a n d  r r l l - d r r  ( $ 7 , 6 3 0 . 0 0 ) 1 ,  a g g r e g a t i n g  $ 2 4 , 4 5 0 . 0 0 ,

are to be al lowed in reduct ion of total  taxable R.V. Sales deposlts.  Those

other items included in Finding of Fact t' l1", specifical-ly the notes payable

(aggregat ing $59,000.00; see Finding of Fact "11-ar ' )  and the balance of the

deposlt  specif ied ln Finding of Fact t r1l-crr  ($18,720.00) are not al lowed.

There is no credible proof substantiatlng the assertion that the former amount
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of notes payable rf,as deposited into the

amount, although deposlted in the M & T

be recelpts from sales of vehlcles.

R.V. Sales account '  whi le the lat ter

Bank account for R.V. Sales'  appears to

D. That Mr. Recckiots test lmony regarding pet l t lonerts busl.ness operacions

does not support any additLonal reductions to the assessment. His testl-nony

lnd ica t ing  tha t  aud i ted  R.V.  Sa les  (based on  depos i ts )  o f  $1r878,910.59  were

four times higher than what he believed such sal-es to have been, conflicts wlth

the fact that actual R.V. Sal-es invoices discovered on audit  ref lect sales of

at least $9741202.6I.  Hls test imony ref lects est inates of amounts lnvolved,

lncluding estimates as to amounts loaned to petitloner, estimated percentage of

sales which were exempt as out-of-state sales and an estimate that about nlnety

percent of sal-es recelpts which were dLrectly deposl-ted to other bank accounts

nere transferred to the R.V. Sales account at M & T Bank. Without more, such

testlmony is unpersuasive and does not support further reduction of the assess-

ment.  We note that pet i t ioner test i f led that there were invoices ref lect lng

out-of-state sales, but that no such involceg were subnitted, notwl-thstandlng

speclfic allowance of a perlod of tlme after the hearing within which to do so.

In sum, except as noted in Conclusion of La!f, ttCttr the evldence presented does

not refute the audit results or warrant further reduction or cancell-atlon of

the assessment.

E. That the pet i t lon of South Camp Recreat ional Vehicles'  Inc.,  ls

granted to the extent indicated ln Conclusion of LawrrCrrr but ls in alL other

respects denied and the Notice of Determinatlon and Demand for Paynent of Sal-es
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14 '  1981 ,  as nodLfied in accordance herewlth,and Use Taxes Due dated December

is sustalned.

DATED: Albanyr New York

DEC 31 1984

STATE TAX COMMISSION

PRESIDENT
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