
STAIE Otr' TIEI{ YORK

STATE TAX COU}IISSION

of
f,ouiee Snith

for Redeteruinstion of a Deficiency or Revision
of, a Detemiuatioa or Ref,und of Salcs & Uce Tar
under Article 28 & 29 of the Tax f,aw for tbe Year
1979.

Ai TIDAVIT OT HAILITC

Stste of, l{ew YorL :
8 S .  :

Couoty of Albany :

Ilavid Parchrrck, being duly sworn, depoece and oaye tlat be ia an eqrloycc
of thc State Tax Com{rsion, that hc is over 18 ycare of age, and that on tbe
31et day of Decenber, 1984, hc aerved the witbin notice of l}aclrion by
certffied nal.l upon Louise Snltb, the petitioaer in tbe r{thia procccdiag, by
enclosing a true copy thereof in a aecurely sealcd poetpaid nrelrper addresecd
as follons:

louige Snith
200 It. l43rd Street, Apt,. #l2B
llew York, $Y f0030

and by depoeitiag sane encloscd in a pootpald propcrly addresred wrapper in a
post of,fice under tbe exclusivc care aod cuetody of tbe Un{ted Statc8 Postal
Scrvlce rithin the State of, llcw York.

That deponent further says that tbe said addressee ig thc petitioaer
herein and that tbe address set forth oo eaid wrapper is the laet tnom eddreel
of the petitioncr.

Sworn to before ne thig
, 1984.

PUrsuant Tax f,aw section 174
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$TATE OT ilET{ YORK

STATE TAX COUuISSIO}I

Ia the Uatter of the Petition
of

Louiee Snitb

for Redeternination of a Deficiency or Revl.sion
of a Deternination or Refirnd of Sales & Use Tar
under Articl.e 28 & 29 of thc Tax Law for the Year
1979.

ATFIDAVIT OT' I'AILIITG

State of, lfew York :
8 a .  :

County of Albany Z

David Parchuck, being duly swotn, depoees aad sayre that hc ie eo cqrloycc
of the State Tar Comiscioa, tbet he ia over 18 years of age, and that on thc
31st day of, December, 1984, be eeryed tbe withia notice of Decislon by
certified nail upon Jerdine J. Ficulleteau, the rcpregentative of tbe
petitioucr in the within proceeding, by eacloeing a true copy thereof Ln a
securely sealed poetpaid lrrapper addressed ae follows:

Jardine J. Ficulleteau
271 Ucst f25tb St., nn. 30S
l{ew York, }IY f0027

and by depositing sanc eoclosed ia a postpaid properly eddrcarad wreppcr In a
post office under tbe exclusl.ve care and custody of the Unitcd Statee Postr1
Service within the State of ilcw York.

Tbat deponent furthcr say8 that the eaid addressee ie thc rcprelentativc
of the petitioner herein aad that the addreBs set fortb on said wrapper lr the
last knonn addreag of tbe representative of the petitioner.

Snorn to before oe tbie
31st day of December, 1984.

Law section 174
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Decenber 31, 1984

louise Smith
200 W. 143rd Street, Apt. /1128
New York, NY 10030

Dear Ms. Smith:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comission nay be instituted only uoder
Article 78 of the Civil Practice Law and Rules, and must be cornrnenced in the
Suprene Court of the State of New York, Albany County, within 4 monthe from the
date of this not ice.

Inquiries concerning the conputation
with this decision may be addressed

tax due or refund allowed in accordance

NYS Dept. Taxation and Finance
Law Bureau - f,itigation Unit
Building ll9, State Campus
Albany, New York 12227
Phone /I (518) 457-2070

Very truly yours,

STATE TAX COIIffiSSION

Petitionerr s Representative
Jardine J. Fieul leteau
271 l {es t  125th  St . ,  R ln .  305
New York, NY 10027
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition

of

LOUISE S},IITH DECISION

for Revision of a Deternination or for Refund :
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period November 30, L979.t

Petitioner, Louise Snlth, 1909 Ansterdam Avenue, New York, New York 10030t

fil-ed a petition for revision of a deternlnation or for refund of saLes and uae

taxes under ArticLes 28 and 29 of the Tax Law for the perl.od Novenber 30, 1979

( r t te No. 33960).

A snall claims hearing was held before Arthur Johnson, Hearing Officer, at

the offices of the State Tax Connission, lbo World Trade Center, New Yorkr New

York, on March 12, 1984 at 1:15 P.M. Petitioner appeared by Jardlne J. FleuJ-leteau,

Esq. The Audtt Division appeared by John P. Dugan, Esq. (Irvtng Atkins, Esq.,

of couasel) .

ISSUE

Whether petl.tioner ls entltLed to a refund of sales tax pald on the

purchase of an autonobile.

FINDINGS OF FACT

l. On Decenbex 28, L979, petitloner, Louise Snlth, filed ao ApplLcation

for Credit or Refund of State and LocaL SaLes or Use Tar for sal-es tax of

$11678.10 paid on the purchase of an autonoblle. The basis for the refund

clain was that the autonobiJ-e was lnnedlateJ-y taken out of New York State and

was never registered or used in this state.
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2. 0n May 25, 1981, the Audit Divislon denied the refund cl-ained, on the

grounds that the automobil-e was used in New York State.

3. On or about Novenber 16, L979, petitioner (a New York resident)

purchased a 1980 Cadill-ac fron DeMassi CadlLl-ac Co., Inc. ln Engl-ewood CJ-Lffs,

New Jersey. The purchase price was $20 1976.00 of which $1.1881.84 was financed

through General Motors Acceptance Corp. The dealer did not coLlect any New

Jersey or New York sales tax. Petitioner took possession of the automobile in

New Jersey and drove to New York where it was driven or garaged for about one

week thereafter. The vehicl-e was then taken to Virginla by petitl.oner's son (a

Virginia resident).

4. 0n November 1.9, 1979, petitioner was Lssued a temporary New York State

Insurance Card val-id for 60 days.

5. On Novenber 27, 1979, the New Jersey Division of Motor VehlcLes issued

a recelpt registering a New Jersey Certj.fLcate of Ownership of the vehicle ln

the name of petitloner.

6. 0n Novenber 30, 1979, pet i t ioner paid sales tax of $11678.10 directJ-y

to the New York State Departnent of Taxation and Finance.

7. 0n Decenber 5, L979, Gl"lAC certified to the New York Departnent of

Motor Vehicl-es that it held the original New Jersey titJ-e and granted its

pernission for petitioner to register the autonobile in New York for L979.

8. 0n January 9, 1980, the New Jersey DivLsion of Motor Vehicles lssued a

tenporary non-resident registration to petitioner authorizing the transportatlon

of the vehicl-e from New Jersey to another state. The registratLon was valid

fox 2Q days.

9, The automobile was registered by George T. Snith, petltioaerrs son, in

Newport News, Virginia on June 27, 1980.
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10. Peti.tioner purchased the autonobLl-e at the request of her son who

resided in Virginia. Her son provided al-1 of the funds to purchase the vehicle

except for the loan from GMAC. Al-l- of the documents involved in the transaction

(saLes invoice, purchase order, saLes tax recelpt, insurance, certiflcate of

title) were in the name of petitioner.

Petitioner argued that after the autonobll-e was drLven fron the

deal-errs place of business ln New Jersey to her hone in New York, she never aaw

the auto again.

1.1. In a letter dated December 2, 1980, petitioner stated that after

paying the sales tax she attenpted to reglster the vehlcle Ln New York; howevert

the Department of Motor Vehlcles wouLd not issue a registration without authorl-

zatlon fron GMAC. In the meantine, the autonobile left New York State and the

New York registration was never obtained.

L2. Peti.tioner offered no evidence with reapect to reglstration of -the

automobile from the date of purchase (Novenber 16, 1979) to the New Jersey

temporary registration (January 9, 1980) and from the expiratlon of the temPorary

reglstration (January 29, 1980) to the Virginla regl.stratioa (June 27 , 1980).

CONCLUSIONS OF I,AW

A. That section 1ll0 of the Tax Law inposes a use tax for use wl-thin this

state, "of any tangible personal- property purchased at retail".

Section 1f0f(b)(7) defines "use" as the exercise of any right or power

over tangible personal- property by the purchaser thereof and LncJ-udes, but J.s

not Linited to, the receiving, storage or any keeping or retention for any

J-ength of time, withdrawaL fron storage, any lnstal-lation, any afflxatLon to

real or personal- property, or any consunptlon of such property.
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B. That petitioner, a New York resident, purchaeed tangi.bJ-e personal

property in New Jersey whlch was thereafter brought into New York State. The

autonobiLe was drLven or garaged in New York for at least one week (petLtioner

falLed to establish the whereaboutg or use of the automobll-e between Novenber 16,

L979 and, June 27, f980) and such activities constitute "use" wlthin the neaaing

and intent of section 1101(b)(7) of the Tax Law. AccordingJ-y, petitioner ls

not entitl-ed to a refund of the use tax pald pursuant to sectlon lll0 of the

Tax Law.

C. That the petition of Loulse Sntth is denied and the refund denial-

issued May 25, 1981 is sustalned.

DATED: AJ-bany, New York STATE TAX COMI'ISSION

DEC 31 1984
PRESIDENT
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