
STATE OF MhI YORK

STATE TAX CO}I}flSSION

In the Matter of the Petition
of

Shevlin Service, Inc.

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 3/  L /7 4-8/37/ te .

AFFIDAVIT OF I'AITING

State of New York )
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of August, 1984, he served the within notice of Decision by certified
mail upon Shevlin Service, fnc., the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Shevlin Service, fnc.
4 Dickinson lane
Englishtown, NJ 07726

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said r1'rapper is the last known address
of the petit ioner.

Sworn to before me this
9th day of August, L984.

Zed to d n1 r oa
pursuant to Tax



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Shevl in Service, fnc.

for Redeterrnination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 3/  t l7 4-8/  31/  tA.

AIT'IDAVIT OF I{AIIING

State of New York )
ss . :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Cornnission, that he is over 18 years of age, and that on the
9th day of August, L984, he served the within notice of Decision by cert i f ied
rnail upon Seynrour Diamond, the representative of the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Selmour Diamond
Dianond, Charles & Co.
2116 Merr ick Ave.
Merrick, NY 11566

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office 'nder the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
9th day of August, 7984.

t o a n1 er  oa sAu
pursuant to Tax Law sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 9, 7984

Shevlin Service, fnc.
4 Dickinson lane
Englishtown, NJ 07726

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission niy be insiituted only under
Article 78 of the Civil Practice Law and Rules, and must be cotmenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
A1bany, New York 72227
Phone ll (518) 457-2070

Very truly yours,

STATE TN( COMIIISSION

Petitioner t s Representative
Seymour Diamond
Diamond, Charles & Co.
2116 Merr ick Ave.
Merrick, NY 11555
Taxing Bureaurs Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion

o f

SITEVLIN SERVICE, INC.

for Revislon of a Deterninatlon or for
of Sal-es and Use Taxes under Artlcles
of the Tax Law for the Perlod March 1,
through August 31, L978.

DECISION

Refund
28 and
r974

DLvisLon used proper audit procedures ln deternlnl.ng

sales and use tax LLablllty.

FINDINGS OF FACT

2 9 3

Petltloner, Shevlin Service, Inc., 4 Dlckinson Lanee Engllshtown, New

Jersey 07726' fll-ed a petltlon for revlslon of a determlnatlon or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

March 1, 1974 through August 31, 1978 (Flle No. 28802)

A formal hearing was held before Daniel J. Ranalll, Hearlng Offlcer at the

offl-ces of the State Tax Commission, ftio Worl-d Trade Center, New York, New

York, on January L2, 1983 at 2:00 P.M., and cont lnued to conclusion on December 9,

1983 at 9:00 A.M. Petltloner appeared by Janes ShevlLn, President. The Audtt

Divislon appeared by John P. Dugan, Esq. (Patrlcla Brumbaugh and Irsln Levy,

Esqs . ,  o f  counse l )  .

ISSUE

I,lhether the Audit

pet l t ioner rs addlt ional

1. On November 20, L979, as the result of a fleLd audlt, the Audit

Divlslon issued a Notice of Determination and Demand for Paynent of Sales and

Use Taxes Due against petitioner, Shevl-ln Service, Inc., ln the amount of

$25,47L.18 ,  p lus  pena l ty  o f  $5 ,367.81  and Ln teres t  o f  $121379.18 ,  fo r  a  to ta l
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due of $441218.L7 for the period March 1, L974 through August 31'  L977. On the

same date, the Audit DivisLon issued a second Notlce against petitioner Ln the

amount  o f  $5r292.23r  p lus  pena l ty  o f  $1 ,179.55  and in te res t  o f  $998.30 '  fo r  a

total  due of $7,470.08 for the perlod Septenber 1, L977 through August 31,

1 9 7 8 .

2. Pet i t ioner,  by l ts presldent,  James C. Shevl in,  had signed conaents

extending the period of Linltatl-on for assessment of sales and use taxes for

the period March 1, 1974 through February 28, L977 to December 19' 1979.

3. PetitLoner operated a Hess Servl.ce Statl.on in Staten Island' New York.

Petitloner sol-d gasollne, oil and soda at the station. The statlon had flve

islands wi-th f our pumps on each l-sl-and for a total of twenty pumps. Petitloner

was ln operation under a franchise from lless for 15 years, however, when lless

ralsed the rent by $41000.00 a month, petltLoner could no longer remain competitl-ve

and was forced to cease operatlons. Durlng its years of operatlon' petitLoner

enpl-oyed as many as 30 employees workLng l0 to a shift on 3 shlfts for 24 hours

a day.

4. The Audlt Division conducted an audlt of petitioner whlch was completed

on September 10, 1979. Upon revlew by the Audit Evaluation Bureau, the case

was sent back to the auditor for addltional fleld work for several reasons.

A,nong the concluslons reached by the reviewer were that tt[t]he month of September'

1978 was the only test period used to determine a mark-up on gasollne even

though the vendorts records were availabLe.rt The reviewer also stated that the

audltor used lnaccurate markup percentages on gasol-ine because he did not take

into account the disparlty between the markupe on unleaded and regular gasollne.

Addltlonally, the audl-tor had used a 65 percent markup on soda purchaees

without stating the basls for such a narkup ln the audit report.
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5. Upon courpletion of additlonal audit work, the auditor declded to

continue to rely on a one month markup test of gasoltne because petltloner kept

no cash register receipts and the auditor could find no records lndlcatlng the

selJ-ing prices of gasoline for any other months wlthtn the audlt period. The

audltor ehecked petitionerts sales per books agaLnst sales as reported on

FederaL lncome tax returns and found them to be in agreement. The audltor

revlsed the gasoline markup test to reflect the dlfferent markups of unleaded

and regular gasoLlne and deternlned a conblned markup ratlo of 13.8 percent.

0L1 sales were tested and the audLtor determlned a narkup of 7I.82 percent.

The auditor tested soda purchases for July, 1977 and. computed a markup of 66.34

percent. The latter flgure was reduced to 65 percent to rrbetter refLect a

possible lower nark-up ratlo for prlor years". The soda markup of 55 percent

was applled to soda purchases for 1977. The result was dlvlded by totaL sales

of alL products to derlve a ratlo of soda saLes to total sales for the entire

audit perl-od. The audltor determined that total- soda sales for the audLt

period were $14,L09.29. The auditor took total- audtted saLes and conpared them

to sal-es reported on sales tax returns and deternlned a margln of error of

approxlmatel-y 4.5 percent which was applied to sales reported to determine

addltlonal- taxabl-e sal-es.

6. The audltor also found that petltioner had purchases of supplies and

equlpment such as gas caps and gas nozzLes for which there rlere no involces

lndl-catlng sales tax was pald. Such purchases amounted to $156.81 for the

month of July, L977. It ls unclear from the record or from the audl-torrs

testlmony just where he found these purchases, sl-nce he testifled that no

invoLces were available. tJhen asked how he determlned that no tax was pald on

the purchase of these ltems, the audltor responded that he guessed ttwhen no
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lnvoice is presented, that ls why it was disallowed". The audl-tor compared

these supply purchases to total- sales for the audlt perlod and deternlned that

petitioner made $10,024.28 ln such purchases durlng the audit period for wtrlch

sales tax lras unpaid. The Audit Dlvlslon showed no basls for a correlatlon

between sales of gasollne and o11 and purchases of ltems such as gas caps and

gas nozzl-es. No evidence was shown whlch woul-d indlcate that petitloner made

such 1-arge amounts of supply purchases wlthout paying sal-es tax. l{r. Shevlln,

pet i t lonerrs presl-dent,  test l fLed that he nade al l  such purchases at stores and

that the stores would not have sold hln the items lf he had not pald the sales

tax at the tine of purchase. There was also no lndlcatlon that petltloner nade

any such purchases for resale for whlch it gave the suppllers resale certLficates.

7. The auditor also dld a detalLed analysis of fixed asset purchases and

deternlned that sales tax was due on $4r3t3.42 tn taxable f lxed asset purchases.

Petttloner dld not contest thLs amount.

8. Petitioner maintained that it did keep adequate dally sales records.

l,Ir. ShevLin produced several forms entltled [Shlf t Reporttr for various dates

durLng the audit perlod. These reports contalned the pump readings of gallons

of gasol-lne dispensed and dollar amounts of sales for each of the pumps at the

statlon. The reports also l-lsted anounts of motor oil removed from inventory

and the selling price of each type of oll- sold. Mr. Shevlln or an employee

recorded the pump readings every 24 hours. Mr. Shevlin testlfl-ed that he had

such records for every day of the audit perlod and that, ln preparlng for the

audlt, he assenbled all the dail-y reports ln a large box to turn over to hls

accountant. Ttre audltor did not use any of petitionerts dal1y reports and dld

not ask Hr. Shevlin if he malntained any such records. In fact, che auditor

testified that he never went to the statlon during the audlt and that he
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conducted the ent ire audit  at  pet l t lonerts accountantfs off l -ce. The audltor

sent an assistant to check the punp prices on one day ln September, 1978, but

he never personal-ly vlslted the station and apparently falled to inquire

further into the possibit-ity that such records exlsted. Mr. Shevlln conceded

that he did not have cash register tapes and had no dally sal-es records of

soda.

9. An examlnation of the linited number of shlft reports subnltted by

petltioner Lndicated that the sales prices determined by the auditorrs markup

test and the gallons sold as determlned by the auditorrs lnspection of purchase

invoices were accurate when compared to petitionerrs dally reports. It ls

apparent that the audLtorfs flndings woul-d closely approximate the flgures

contained in pet i t lonerrs records i f  they had been aval l -able.

10. ltr. Shevlln subnitted a dea$r close-out statement fron Hess lndlcatlng

that $31 1614.15 of pet i - t lonerrs securl ty deposit  wlth Hess had been withheld by

Hess and turned over to the Tax ConrmLssion. Mr. Shevlln wished to advlse the

CoumissLon that pet l t ionerfs l iabi l l tyr  l f  any, shouLd be offset by the depoeLt,

lf in fact it has been turned over to the Conmlsslon.

CONCLUSIONS OF LAW

A. That section 1135 of the Tax Law, ln effect during the period ln

lssue, requlres every person reguired to coll-ect sales tax to keep records of

every sale and of the tax payable thereon. ttSuch records shaLl incLude a true

copy of each sales sl ip,  invoice, receipt,  gtatement or memorandum... t t .

Sect ion 1138(a) provides that l f  a sales tax return r ' ls not f l led, or i f  a

return when flled ls lncorrect or lnsufflclent, the amount of tax due shaLL be

determined by the tax comission from such infornation as nay be availabl-e. If

necessary, the tax may be est lmated on the basls of externaL indlces.. . f r .
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B. Tttat a resort to use of a test perlod rfmust be founded upon an lnsuffi-

clency of record keeplng whlch makes lt vLrtuall-y lnposslble to verify taxable

sales receipts and conduct a complete auditrr (Chartalr, Inc. v. State Tax

Comlssion, 65 A.D.2d 44).  Pet i t ioner matntained records, conpLled dai ly '

listing total gallons of gasoline pumped and total sales of gasoline for each

pump at the statlon. The sane records contained llstings of aLl motor o11 soLd

on a daily basls. The record is vague and l-nconsistent as to why the auditor

was unabl-e to use such records or even if the records existed at the tlme of

the audit. Inltlal-1-y, the audltor reported that no records nere avall-abl-er Yet

on review, Audit Eval-uatl.on issued a report saylng that records were avallable

and a one month test perlod was the only test used. A rrtaxpayer who malntalns

comprehensive records as requlred has a right to expect that they w111 be used

in any audlt to determj-ne hls ultlmare rax liabilltyrr (65 A.D.Zd, at 47) ,

however such records mtrst be made avallable for audlt. Petltloner did not

supply the shtft report,s to the audltor during the audlt and was unable to

produce more than a few at the hearing even though eleven months were allowed

for petitloner to produce all the records. Moreover, lt appears that the audlt

findings were fairly accurate and that, lf petltionerfs records were produced,

it ls more llkel-y than not that they would serve to support the audlt flndlngs.

Therefore, that portlon of the assessment wlth respect to addltlonal tax due on

sales of gasol-ine and olL ls sustalned.

C. That the audlt method adopted nust be reasonably cal-culated to reflect

the taxes due (t'1. T. Grant Co. v. Lazarus, 2 N.Y.zd, 196). Ttre Audit Dlvislon

faited to show any reasonable basLs for proJectlng $156.81 ln purchases of

supplies for whlch no involces were avallable over the four year audit perLod

to arrlve at the concl-usLon that petitioner made over $10'000.00 ln purchases
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upon lrhich no tax was paid. There is no evidence ln the record indlcatlng a

pattern of purchastng by petitloner without paying sales tax over the entlre

audit period. Therefore, that portlon of the assessment with respect to suppl-y

purchases ls reduced to the tax due on the $f56.81 for whlch no involces were

avail-able showing sales tax paid.

D. Thatr inasmuch as pet l t ioner kept no sales recelpts for sales of soda'

the auditor was Justlfled in using a markup test of purchases to determine the

amount of soda sales. The taxable soda sales of $14rL09.29r as determlned by

the auditor, is sustained and the additional tax due on said amount is to be

recomputed with an allowance for taxable sales prevlousl-y reported. Ttre tax

due on $4,313,42 in flxed asset purchases upon whlch tax was unpaid is llkewlse

sustalned.

E. That the petition of Shevlln Servlce, Inc. ls granted to the extent

indicated ln Conclusion of Law "C'r; that the Audlt Dlvlsion Ls directed to

nodify the notl-ces of determination and demand for paynent of sales and use

taxes due issued November 20, 1979 accordingly; and that, except as so granted,

the pet i t ion is in al l  other respects denied.

DATED: Al-bany, New York STATE TAX COMMISSION

AUG 0 I tgg4
PRESIDENT
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