
STATE OF NIW YORK

STATE TA,Y CO}IUISSION

In the Matter of the Petition
of

Shanty Hollow Corp.

for Redeterrnination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Art icle 28 &.29 of the Tax Law for the
Per iod  6 / r174  -  5 /31177 .

ATFIDAVIT OF T,IAIIING

State of New York )
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of Harch, 1984, he served the within notice of Decision by cert i f ied
mail upon Shanty Hollow Corp., the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Shanty Hollow Corp.
Hunter, NY L2442

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
9th day of  March,  1984.



STATE OF NIW YORK

STATE TAX COMMISSION

In the Matter of the Patitiot
of

Shanty Hollow Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6 /L /74  -  5 /3L /77 .

AFFIDAVIT OF UAITING

State of New York I

County of  A lbany I  
t t ' t

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th-day of March, 1984, he served the within notice of Decision by cert i f ied
mail upon Louis M. Weber, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

louis ll. Weber
20 East 74rh Sr.
New York, NY 1002i

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wiapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
9th day of March, L984.



STATE OF NE}V YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

llarch 9, 1984

Shanty Hollow Corp.
Hunter, NY 12442

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1i38 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be connenced in the
Suprene Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone /l (518) 457-207A

Very truly yours,

STATE TAX COM}IISSION

cc : Petitionerr s Representative
Louis M. l,ieber
20 East 74rh Sr.
New York, NY i0021
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Petltlon

o f

SIIANTY HOLLOW CORP.

for Revision of a DetermlnatLon or for Refund
of Sales and Use Taxes under Artlcles 28 and
of the Tax Law for the Perlod June I, L974
through May 31, L977.

29:

DECISION

Petltloner, Shanty llollow Corp., Huoter, New York L2442, fll.ed a petLtlon

for revlslon of a determinatlon or for refund of eales and use taxes uoder

Articles 28 and 29 of the Tax Law for the perlod June 1, L974 through May 31,

1977 (Fl le No. 21764).

A fornaL hearlng was held before Frank Landers, Eearing Offlcer, at the

offlces of the State Tax Gornmleslonr Bulldlng No. 9, State Campus, AJ-baayr New

York, on August,  12, 1982 at 1:15 P.M. Pet i t loner appeared by Louls M. l leber,

Eeq. The Audlt Dlvision appeared by Paul B. Coburn, Esq. (Earry Kadish, Eeq.e

of counsel) .

ISSUES

I. lltrecher the purchases of paper product,s by petlttoner'for use in

connecti.on wlth the sale of food products quallfy as exempt purchaeee for

resale.

II. Whether the purchase of snolrmaking equi.pment nas exempt from tax

the purchase of machlnery or equlpnent for uge dlrectly and predomlnantly

the production of tanglble personal property for eale by manufacturlng or

process ing  (Tax  Law $ l f f5 (a)  (1211.

a8

in
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III. I,lhether anounts pald by patrons for use of petltlonerts.facllltlee ln

the sumertlme are not taxable by virtue of eectlon 1105(f)(1) of the Tax Law

as admission charges to faclLltles for sportLng actLvltles ln whlch the Patroo

ls to be a part lc lpant.

IV. l ' lhether, in connectlon wlth the sale of food products, the petJ.ttoaer

malntalned a sLgn whlch lndlcated the amount of the tax, or that the tax was

lncluded in the prlce of the food.

V. I{hether the purchase by petltloner of lockers for uee ln the storage

of skl equipment or other valuables of a patron quallfy for the exclusion

accorded purchases for resaLe.

VI. Whether the purchase by petltloner of naterlaLg and parte for uEe la

the constructlon and malntenance of ekl 1lfts represents t,axable retail purchases.

VII. I{trether penalty and interest in excesa of the statutory mlnlmuu should

be waLved.

FINDINGS OF FACT

l. 0n December 1, L977, as the result of a fteld audlt, the Audlt Dlvisl.on

issued against the petitioner, Shanty Hollow Corp. (hereinafter referred to ag

rrshanty Hollowrr), a Notlce of Determlnation and Demand for Payneot of Sales and

Use Taxes Due assessl.ng a tax of $351447.53, plus penalty and lnterest of

$15,669.50 ,  fo r  a  to ta l  amount  due o f  $51r117.03  fo r  the  per iod  June 1 ,  L974

through May 31 ,  1977.

2. The aforeeald notLce was tinely lssued pursuant to a conaent executed

by petltloner extendlng the perlod of llnltatlon for asseeament of ealee and

use taxes to and lncl-udlng December 20, L977.

3. Shanty tlollow owns and operates llunter llountaln Ski Bowl (hereLnafter

referred to as rrllunt,er Mountaintt) a resort and recreatlon area located ln the
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Catskill- Mountalns at llunter, New York. In additlon to lts outdoor recreation

atea, Hunter Mountaln aLso has a cafeterla, bar, lounge and gouvenir ehop.

4. During the wLntertlne, Ilunter Mountaln is open prlnarlly for the sPort

of skllng. A patron, by purchasing a "llft use tlcket", is entitled to unllmlted

use of llunter Mountainrs lifts whlch transport hirn up the mountaln ln order to

participate 1n the sport of skllng usuaLJ-y by skl1ng down the mountain runa.

Hunter Mountaln has three types of 1lfts vl,z, a doubl-e chalr llft whlch can

-accommodate two people, a trlple chair llft which can accornmodate three people'

and a surface Llft whereby the patron holds onto an attachment and ls transPorted

up the nountaln.

Patrons to Hunter Mountain ln the euomertlme partlclpate in the sport

of hiklng. Cornmencing on Meuorlal Day and contlnulng through Labor Day,

opatrons, by purchasing a rrllf t use ticketrr were entltLed to use the area for

hlklng or cllnblng and also unli.nited use of the ski llft which was in operation

at this time of the year. The ltft was designated for two-way operatlon, i.e.

patrons would hike or cllnb up to the summit and be transported back down, or

they would be transported up to the suumlt and hlke or cLlnb back down. In

excess of 501000 patrons used the faciLltles durlng the sumertlme.

5. Shanty llollow purchased paper products whlch it used ln connectlon

wlth the sale of food through lts cafeteria, a fast-food type operatlon. The

paper products accordlng to Orvllle A. Slutzky, petitlonerrs ltl.tnees, conslsted

of rrcoffee containers, stlrrers and the llke'r, and were transferred to petltlonerts

customers wlth the purchase of food.

- 
6. Durlng the winter ski season, ln order to augment the depth of snow

left by natural snowfall, Shanty Hollow uses lts snowmaklng equlpnent to

manufacture artiflcial snow whlch ls placed on its skl runs. The petltloner
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does not sell the snow and the Llft use tlcketr dlscussed supra, affords the

skler the right to use the faclllties. Accordlng to Mr. Slutzky, "the snowmelt

goee back lnto the water reBources.tt

7. During the audltr the sales tax examlner for the Audlt Division

vleited the petltionerfg cafeterla or fast food operatLon. The exaniner,

although he ate at the cafeterlar E€m€mbered seelng a sign whlch Lndicated the

type of food offered for sa1e. IIe could not recall tf the slgn contalned any

reference to sales tax elther as a separate unlt or as belng lncluded ln the

price of the food or drlnk. At the formal hearlng the petltLoner presented a

photograph of a sign whlch showed the price of the food or drink, the amount of

sales tax, and the total price. Mr. Slutzky testifled that the slgn le a fair

repre8entation of the sign presently at the cafeterla area and during the audit

perlod. Mr. Slutzky dld not know when the plcture was taken.

8. Shanty Hollow purchased a varlety of lockers for uee by lts patrons ln

the storage of their vaLuabl-es. Durlng the perlod at issue, the petltloner

furnlshed coln operated l-ockers, season lockers, lockers for the storage of

smalL vaLuabl-es and rrski banker'. The coLn operated l-ockers requlred the

lnsertlon of a coln (25 cent plece) for each use. The other lockers or the ekl

banks were operated by a key or combinatlon lock provlded by petltloner. The

petitloner col-lected tax on the receipts from the uee of the Lockers.

9. Shanty ltollow al-so purchased constructlon materlals and other tanglble

personal. property whlch lt ueed tn the construction and maLntenance of lts ekl

Lifts. The petltl.oner offered no evldence to ehow why these materl.als should

not be subject to tax.

10. PetLtloner acted Ln good falth at al-i- tlmes and dld not lntend to

evade the tax at lssue.
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CONCLUSIONS OF LAW

A. That paper products, auch aa coffee contabersr etc., uaed aa contalnera

whlch are transferred to customers fall wlthln the resale excluslon of sectloo

1 1 0 1 ( b ) ( 4 ) ( 1 ) ( A )  o f  t h e  T a x  t " r  (  5 1

N.Y.zd  608,  435 N.Y.S.2d  686 (Ct .  App.  1980) ;  Burger  K lng ,  Inc .  v .  S ta te  Tax

Conmlss ion ,  51  N,Y.2d .614,  435 N.Y.S.2d ,689 (Ct .  App.  1980) ) .  Accord ing ly r

such purchases by petltloner qualify as exempt purchasee for reeale.

B. That stlrrere and any other non-container paper product purchaeee do

not fal l  wl thln the reeale excluslon of sectLon 1101(b)(4)(1)(A) of the Tax Law

and are subJect to tax (Burger Klng, Inc. v. State Tax Conniealon, suDra;

Servomation Corp. v.  State Tax Cornrnlselon, .@.

C. That paragraph (12) of subdivision (a) of section 1115 of the Tax Law

exempts recelpts from the followlng fron the tax on retall eales and compensatlng

use tax:

"(12) Machl.nery or equlpment for use or consurption directly
and predoninantly Ln the productlon of tanglble pereonal
proper ty . . . fo r  ga1e,  by  manufac tur lngr  p rocess lng . . . t t .

D. That paragraph (5) of subdlvlsion (b) of sectlon 1101 of the Tax Law

deflnes sale as:

"(5) Sale, selling or purchase. Any transfer of tltle or
possessLon or both, exchange or barter, rental, lease or
l i cense to  use  or  consum€. . . r r .

E. That the petitloner ls not entltled to the exemptlon clalmed for lte

anonmaking equlpnent. Petitloner dld not sell the snow but manufactured lt for

use by sklers who paid an admisslon charge.

The term rtlicenge to userr refers to transactlone ln whlch there is a

transfer of posseeslon. 20 NYCRR 526.7(c).  In Bathr lck Enterpr lgee'  Inc. v.
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Murphy ,  27  L .D.zd .2L5,  a f f td .  23  N.Y.2d ,664,  the  cour t  c l t ing  AmerLcan Locker

Company, Inc. v. Clty of New York, 308 N.Y. 264, etated ln pertinent part:

t t . . .  fThe purpose of the eaLes tax is not to impose a tax
on all transactlong but only on transactlons whlch lnvolve

No tltle ever nor waa an ever traneferred.tt
ls supp

F. That paragraph (1) of subdlvislon (f) of sectlon 1105 of the Tax Law

inposes a tax on:

tt(a)ny admlsslon charge where euch adnlsslon charge le ln
excees of ten cents to or for the use of any pLace of
amusement, Ln the stat,e... except charges to a patron for
admlsslon to, or use of faclllties for sportlng actlvltlee
ln whlch such patroa ls to be a particlpant, such as
bowling al-J-eys and swlnmlng pools. . . ".

G. That paragraph (10) of subdlvlsion (c) of eectlon 1101 of the Tax Law

deflnee ttplace of amusementtr as:

"(10) P1ace of anusement. Any place where any facllitlea
for entertalnmentr amusement, or sports are provlded.t'

Petitlonerts sunmertlme cuatomera pal.d an admiesion charge to a place

of amusement to particlpate in the sport of hiking. Such charge wae for the

use of facllltles for sportlng activLtlee ln which the patron ls to be a

partlclpant lrlthln the meanlng aod lntent of section 1105(f)(1). Therefore,

such charge ls not subJect to tax.

H. That subdl.vislon (a) of sectlon LL32 of the Tax Law provldes, in part:

"(a) Every person requlred to collect the tax shal1 collect
the t,ax from the customer when coLlectlng the price,
amusement charge or rent to whLch 1t applles...tt.

That the petltloner has sustalned the burden of proof requlred to show

that lt coLLected the eales tax on its cafeteria saLes and that lt nalntalned a

slgn that the prtce lncluded the tax.



-7-

I. That the purchase by petltloner of lockers for the use of lte customere

was subJect to tax.

The fee charged by petltioner t,o its customers is a storage charge subJect

to tax under sect lon 1105(c) (4) of  the Tax L"r (

tnS. v.  State Ta* Connls ,  32 N.Y. 2d L75).  In fact,  pet l t loners properly

col-lected taxes on such charges. Storage servlcee taxable under sectlon

1105(c) (4 )  a re  no t  serv lces  enumera ted  ln  sec t lon  1101(b) (4 ) (1 ) (B)  o f  the  Tax

Law, however, and thus the sale of tanglble personal ptoperty used ln euch

storage gervlcee (e.g., lockere) ls not excluded from the deflnl.tlon of f'Retall

ga les ' r  (sec t lon  1 f01(b) (4 )  o f  the  Tax  Law) .

J. That the petitloner le llable for tax on the constructlon rnaterlale

used ln the constructlon and malntenance of lts ekl llfts. The petltioner

fal-led to sustaln the burden of proof requlred to show that Lt Le not liable

for the tax.

K. That the penal-ty ls canceLled and lnterest Ls reduced to the minlmtrm

stafutory rate.

L. That the petitlon of Shanty Hollow Corp. ls grant,ed to the extent

lndicated ln Conclusions of Law rrArr, Itcrr, rrllrr and ttKtt eupra; that the Audlt

Dlvislon ls hereby direct,ed to nodlfy the Notlce of Determlnatlon and Demand

for Payment of Sales and Use Taxes Due iesued December l, 1977; and that except

as so granted' the petitlon is ln aLl other respects denl.ed.

DArED: Albany, New York 
MAR 0I 1984 
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