
STATE 0F NEW YoRK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Sea-Land Restoration, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9  /  L l75 -8 /  3L /78 .

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
5th day of October, 1984.

AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said htrapper is the last knorrn address

State of New York I
ss .  :

County of Albany I

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of October, L984, he served the within notice of Dicision by cert i f , ied
mail upon Sea-Land Restoration, Inc. the petit ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addrissed
as fo l lows:

Sea-Land Restoration, Inc.
Route 104
Hannibal, NY 13074

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.



STATE OF NEW YORK

STATE TAX COMI"IISSION

In the Matter of the Petition
o f

Sea-Land Reqtoration, Inc.

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 9 /  L l75-8/  31/ tg .

AFFIDAVIT OF UAII,ING

State of New York I

County of Albany 
'l tt' :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of 0ctober, 1984, he served the within notice of Decision by cert i f ied
mail upon Charles J. Enge1 Jr. the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Charles J. Engel Jr.
Engel, Engel & Labn
510 State Tower Bldg.
Syracuse, NY 13202

and by deposit ing
pott off ice under
Service within the

That deponent
of the petiti-oner
last known address

sane enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal
State of New York.

further says that the said addressee is the representative
herein and that the address set forth on said wrapper is the

of the representative of the petit ioner.

Sworn to before me this
5th day of  0ctober ,  1984.

rized to
pursuant to Tax La



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  5,  1984

Sea-Land Restoration, Inc.
Route 104
Hannibal, NY 13074

Gentlemen:

Please take notice of the Decision of the State Tax Comrission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax law, a proceeding in court to review an
adverse decision by the State Tax Comnission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building //9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Petitioner I s Representative
Charles J. Engel Jr.
Engel, Engel & Iahn
510 State Tower Bldg.
Syracuse, NY 13202
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petltlon

of

SEA-LAND RESTORATION, INC.

for Revislon of a Determinatlon or for Refund
of Sales and Use Taxes under ArtLcLes 28 and
29 of the Tax Law for the Period September 1',
1975 through August 31, L978.

DECISION

Petitioner, Sea-Land Restoration, Inc., Route 104, Hannibal, New York

I3O74, filed a petition for revlsion of a determinatlon or for refund of sales

and use taxes under Articl-es 28 and 29 of the Tax Law for the period Septenber I'

1975 through August 31, 1978 (Fl le No. 27249).

A formaL hearing was hel-d before Arthur Johnson, Hearlng Offlcer' at the

offices of the State Tax Commisslon, 333 East Washlngton Streete Syracuee, New

York, on October l -8,  1983 at 9:15 A.M., wlth al l  br iefs to be subnJ-t ted by

February le 1984. Pet l t loner appeared by Charles J.  Engel,  Jr. ,  Esq. The

Audlt Dlvlsion appeared by John P. Dugan, Esq. (Anne Murphy, Esq.r of counsel).

ISSUES

I. Whether petl-tioner purchased equlpment, materlals and supplies as

agent for the Unlted States Coast Guard.

II. Wtrether the Audlt Divielon properl-y dlsallowed certaln nontaxable

sal-es reported by petitioner.

III. Wtrether petltioner is liable for sales taxes col-lected from customera

and not paid over to New York State.
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FINDINGS OF FACT

1. Petitionerr Sea-Land Restoration, Inc., was engaged in the service of

removal or cleanup of pollutants, usually o11 spJ-lls, fron bodies of water ln

New York State.

2. 0n February 26, L979, as the result of an audlt, the Audit Dlvislon

issued a Notlce of Determinatlon and Demand for Paynent of Sales and Uee Taxee

Due against petitioner coverlng the perlod September le 1975 through August 31,

1978 for taxes due of $146187L.92 plue penalty of $2r7L5.48 and lnterest of

$ 2 L , 7 2 2 . 4 0 ,  f o r  a  t o t a l  o f  $ 1 7 1 , 3 0 9 . 8 0 .

3. On audit, the Audlt DivlsLon examlned purchase invoices for the entlre

audit perlod and found that petitloner fail,ed to pay sales or use taxes ag

lndicated below:

a) fixed assets (per depreciation schedule)
b) equlpment rentals
c) tools and supplles
d) equlpment repairs
e) equipment purchases
f) mlscellaneous

$  36 ,234 .66
45,54L.70
17,5r8.52
rt,533.27
L0 ,925 .  53

L ,272 .39
$L23,026.O7

The Audlt Divislon also examLned all sales lnvol-ces for work perforned

other than for exempt organizatlons. Thls examlnatlon revealed that on certaln

salee petltloner collected sales tax but dld not remlt the sane on sales tax

returna flled. On other sales, sales tax nas not collected and no exemPtlon

certificates were on file. The additlonal tax due on these errors anounted to

$ 2 , 2 7 3 . 6 7 .

Petitioner falled to file sales tax returns for the periode endlng February 28,

L978, May 3I, 1978 and August 31, L978. Ttre sales tax collected and not pald

over for these perl-ods after al-lowl-ng credLts of $1,298.43 was fi2l'572.24. The
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Audit Divlsion prepared returns showing no tax due for these periods and

included the taxes due in the audl-t aasessment (Flnding of Fact "rrr).

4. Durlng the period ln lssue, petitloner was prlmariLy Lnvol-ved ln the

performance of the foLLowlng contracts with the Unlted States Coast Guard

('rCoast Guardr') for cleanup of oil spllls:

1) NEPCO 140 Oil Spill- located between Clayton and Alexandria
Bay on the St. Lawrence Rlver.

2) PAS Oil SpilL (Pot-lution Abarement Servlces) at oswego, New

York.
3) Peeksklll Bear Mountaln Oll- SpilL at Peeksklll, New York.

Petitioner argued that most of the untaxed purehases found on audit were

used in the performance of these contracta. Petitioner' however, offered no

evldence to establish the amount or type of purchases used for these contracta

as distinguished from those used for all other work.

5. The contracts entered into wlth the Coaet Guard ltere tlme and material

contracts ln accordance with subpart 1-3. 406-1 of the Federal Procurement

Regulations. Sal-d sectlon regulat,es time and material contracts and provlded

for the procurement of property or services on the basls of (1) dlrect labor

hours at specifled fixed hourly rates (whlch lnclude dLrect and lndirect labor'

overhead and profit) and (2) naterlal at cost. This type of contract was to be

used onl-y where provislon was made for adeguate controls, includlng approprlate

survelllance by government personnel durlng performance to gtve reasonable

assurance that inefficlent or wasteful nethods are not being used.

6. The Coast Guard had the right to and exerclsed control and supervlsion

of what was to be performed, where lt was to be performed and the means and

methods of performance. This control incl-uded the personnel on the Job, the

klnd and number of pieces of equlpment and the klnd and quantLty of material-s

and suppLies.
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7. The contracts contained the foll-owing provlsions regarding materlals:

a) The Coast Guard had the right to audit Lnvoices or vouchers

and substantiatlng materlals as lt deemed necessary.

b) The contractor agreed that any refunds, rebates or credl-ts

accrulng to or received by the contractor whlch arlses from the

materlal-s portlon of the contract wag to be paid to the Governroent.

c) A11 materials furnished under the contracts ltere subJect to

lnspectlon and testing by the Government prior to accePtance.

d) The Coast, Guard was free to make changes ln material epecl-

flcatlons rtithout notice.

8. Incorporated lnto the contracts !f,aa Forn D.O.T. F 4220.17.  Cl"auee 36

part that rrexcePt asof the Form rrFederal State and !4e41 lg4esrr r Provides ln

may be otherwlse provided in thls contract, the contract prlce lncludee alL

appLicable Federal, Stater aod local taxes and dutles".

g. The purchases referred to in Flndlng of Fact tt3tt were involced to and

pald for dlrectl-y by petitioner.

10. Petitionerfs posltion is that based on the nature of the contract

(Finding of Fact tt5tt), and the control exerclsed by the Corist Guard over the

manner in whlch the work was performed and the purchasesr there ltas an agency

relatlonship between ltseLf and the Coast Guard and that the exemptlon under

sect ion 1116(a)(2) of the Tax Law was appl icable. Pet l t ioner adduced no

evldence regarding its failure to file sal-es tax returns or the unsubstanttated

nontaxable sales.

CONCLUSIONS OF LAW

A. That sectlon 1116(a) (2) of the Tax Law provides an exemPtlon from

sales and use taxes to the Unlted Statee of Anerlca and any of lts agencles and

instrumentalties, lnsofar as lt ls imune from taxatlon where it is the purchaser,

u8er or consumer.
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That the contracts petitloner entered Lnto wlth the Coast Guard dLd not

create a princlpal - agent relationshlp for purposes of naking purchasesr nor

did the actions of the parties and the control exercised by the Coaet Guard

over the work establl"sh such a relationshlp.

Petitioner !tras an independent contractor whlch purchased equlpment'

materials and supplies on its own behalf for use l-n performing servlce contracta

for the Coast Guard and other persons. AccordLngl-y, such purchases were

subject to the tax imposed under section t105(a) of the Tax Law.

B. Thar sect ion 1132(c) of the Tax Law provldes in part ,  that i t  shaI1 be

presumed that all recelpts for property or servlces are subJect to tax untll

the contrary Ls establlshed, and the burden of provlng that any recelpt Ls not

taxabLe shall be upon the person requlred to collect tax. Unless a vendor

shaLl- have taken from the purchaser a certiflcate in such forn as the tax

co'r'misslon may prescrlbe to the effect that the proPerty was purchased for

reeale or some use by reason of which the sale is exempt from tax under sectlon

1115. I,Ihen such a certificate has been furnished to the vendor, the burden of

provLng that the receipt is not taxable sha1l be soLely upon the customer'

Petitloner falled to sustain the burden of proof requlred by sectlon

1132(c) on those sales for which no exemption certlflcates were on flle.

Accordingly, petitioner ls llabl-e for the tax lt falled to collect fron the

customers pursuant to section 1133(a) of the Tax Law.

Moreover, petitioner is l-labl-e for the tax collected and not paid over to

New York State.



Restoratlonr Ine. ls

Payment of Sales and

denled and the

Use Taxes Due

C. That the PetltLon of Sea-Land

Notlce of Deterninatlon and Demand for

issued February 25, 1979 ls sustalned.

DATED: AJ-banyr New York

ocT 0 5 1E84
STATE TAX COI,IMISSION



P b33  lb8  63e

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOI FOR INTERNATIONAL MAIL

/See Reverse/

P t53  l ,b8  A3L

RECEIPT FOR CERTIFIED MAIL

NO INSUMNCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See Reverse)

N€o
riolr

s
o
a'

E
o
lr
o
G

b(.
o
I
dt

t
q
G

ct
ul
=
.|

(Y
o
o

ri
o

l!

o
C'
o('t

E
o
lr
o
r

Sent lo , -t- ?
rrfuirlal .?:rre,/ J r.
'/,x)pJ ,Ynd€J / to /,r/,
'1#'; *i'L"fu,- i, B /rlo,
'?';s;-v(,u4< 

.l )y'1 lean
Cert/ti€d Fee

9p€cial Dolivery Fee
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