
STAIE Otr I{EW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Schultz Construction, fnc.

for Redetermination of a Deficiency or Revision
of a Deterarination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 3/  1 /75-5/31/ tS.

ATTIDAVIT OF IIAIIING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
31st day of JuIy, 1984, he served the within notice of Decision by certified
nail upon Schultz Cohstruction, Inc., the petitioner in the within proceedlng,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Schultz Construction, Inc.
Pinecrest Eleven Industrial Park
Round Lake Rd.
Ballston Lake, NY 12019

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United $tates Postal
Serviqe within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before ne this
31st day of July, L984.

pursuant to Tax Law section 174



STATE Otr' MhI YORK

STATE TAX COMMISSION

of
Schultz Construction, Inc.

for Redetermination of a Deficiency or Revision
of a Detennination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 3 l  I l75-51 37l t } .

AIT'IDAVIT OF MAIIING

State of New York I
ss .  :

County of A1bany ]

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Comnission, that he is over 18 years of age, and that on tle
31st day of JuIy, 1984, he served the within notice of Decision by cert i f ted
mail upon Rex Ruthma4, the representative of the petitioner in the within
proceedinq' by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Rex Ruthman
Tate, Bishko and Ruthnan
1698 Central Ave.
Albany, NY 12205

and by depositing
post off ice under
Service within the

That deponent
of the petitioner
Iast kuown address

sane enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal
State of New York.

furtber says that the said addressee is the representative
hetein and that the address set forth on said wrapper is the
of the representative of the petitioner.

Sworn to
31st  day

before ne this
of  JuIy ,  f984.

pursuant to Tax Law section !74



STATE OF NEW YORI(
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 31, 1984

Schultz Constructiou, Inc.
Pinecrest E1evet Industrial Parh
Round f,ake Rd.
Ballston Lake, NY 12019

Gentlenen:

Please take notice of the Decisioa of the State Tax Comission enclosed
herewith.

You have now exhaueted your right of review at the adninistrative Level.
Pursuant to sectiol(s) 1138 of the Tax traw, a proceeding in court to review an
adverse decision by the State Tax Comiasion may be instituted only under
Article 78 of the Civil Practice Law and Ru1es, aod nust be comesced lt the
Suprene Court of the State of, New York, Albany Coutty, within 4 nonthc fron the
date of this notice.

Iaquiriea conceraing the conputation of tax due or refund allowed in accordance
wlth this decision may be addressed to:

l{Y$ Dept. Taxation and Finance
Law Bureau - f,itigation Uait
Building #9, State Caupus
Albany, New York 12227
Phone # (Ste) 457-2070

Very truly yours,

STATE TN( CoulfiSsrot{

cc: Petitionerts Represetrtative
Rex Rutbman
Tate, Bigbko apd Ruthnan
1598 Central Avo.
Albany, IIY 12205
Taxing Bureauf s Repreeentative



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petitlon

o f

scrrul,Tz coNsTRUcTroN, rNc.

for Revision of a Deterninatlon or for
of Sales and Use Taxes under Articles
29 of the Tax Law for the Perlod March
through l{ay 31, 1978.

DECISION

Refund
28 and

1,  t975

Peti t ioner,  Schultz Construct ion, Inc.,  Plnecrest El-even Industr lal  Pafkr

Round Lake Road, Ballston Lake, New York 12019, filed a petitlon for revision

of a determination or for refund of sales and use taxes under Artlcles 28 and

29 of the Tax Law for the perlod March 1, 1975 through May 31, 1978 (Fl1e No.

2s74s) .

A small- clalms hearlng was heJ-d before Richard L. Wickham, Hearlng Offlcer,

at the off ices of the State Tax Conmlssion, Bldg. /19, State Off ice Campus,

Albanyr New York, on July 26, 1983 and contlnued to concluslon on September 8,

1983, with aLl-  br iefs to be suburi t ted by Novenber 10, 1983. PetLt loner apPeared

by Tate, Tate, Bishko and Ruthman (Edward Feinberg, Esq.,  of  counsel) .  The

Audit Dtvlslon appeared by John P. Dugan, Esq. (Janes Del-la Porta' Esq.' of

counsel-) .

ISSUES

I. Whether equlpment and supplles purchased by petitioner for use ln the

performance of capltal lmprovernent contracts wlth exempt organizatlons are

exempt from sales and use taxes.

II. Wtrether construction equlpment used by petitioner in 1ocal taxl.ng

Jurisdlctions havlng rates higher than that irrposed ln the locallty where
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dellvered or where petitloner malntains lts headquarters is subJect to additLonaL

I-ocal- use tax.

III. Whether the additlonal local- use tax assessed on the const,ructlon

eguipment used by petitloner ln the performance of capitaL lnprovement contractg

was properly based on thelr purchase prlce.

FINDINGS OF FACT

1. On December 20, L978, as the result of an audlt, the Audlt Dlvislon

lssued to pet i t ioner,  Schul- tz Construct ion, Inc. ISCI] ,  a Not ice of Deternlnat lon

and Demand for Palment of Sal-es and Use Taxes Due assesslng $26, 142.85 ln tax

plus $4,462.29 7n lnterest.  Said not lce was for the period l {arch 1'  L975

through May 31, 1978 and nas timely issued pursuant to a slgned consent that

extended the period of llnltatlon to aasess sales and use taxes to June 20,

1 9 7 9 .

2. Durlng the audlt period from March, 1975 through May, 1978, SCI was

engaged in the constructLon of \rater and waste treatment faclLLties. This

construction took place ln several taxlng Jurisdictions ln New York State as

well as at job locatLons outsLde the State and was performed for customers

comprised of both governmental agencles and prlvate companies.

3. On audlt ,  SCIts purchases of contractor suppl les (hand tools,  etc.)

and equipment were examlned ln detall by the Audit Divlsion. Supply purchases

and short tern equl-pment rentals, whlch the Audit Divlsion considered expense

purchases, were traced to the orlglnal vendor tnvolce to determine the rate of

tax charged and the taxing Jurisdiction of the delivery. A slnllar exa.minatLon

was conducted on equipnent purchases. Equipment purchases hrere ldentifled from

review of petitionerrs depreciation schedules attached to its Federal lncome

tax returns.
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4. On the premlse that petltloner was the retal-l purchaser of the equlpment

and llable for the State and l-ocaL sales and use tax at the prevalllng rate ln

the Jurlsdlctlon of use, the Audit DlvlsLon computed an additlonal use ta:r due

of $26, L42.85 on sald equlpment purchases. In said computatlon, the Audit Dlvisl-on

considered equlpnent purchases for whlch the original invoice waa mlsslng as used

at pet i t lonerfs Job si te havlng the hlghest State and loca1 tax rate.

5. At the hearl.ng, petitioner contended that equipment and expense

purchases used to fulfil l contracts wlth organlzations, deemed exempt organlzatione'

nere not subject to tax. Petltioner argued that lt was an agent of the exempt

oxganLzation on the purchases. In the alternatlve, petltloner argued that

section ff15(a) (15) of the Tax Law provlded an exemptlon to equlPment and

expenae purchases used on exempt organizatlon proJects. A lleting that ldentlfted

the constructlon contracts exlsting ln the audlt perJ.od was introduced Lnto

evidence whlch estabLished the tax exempt status of petltionerrs customers. No

contracts were introduced to ldentify the type of contract slgned wlth the

exempt otganLzatl-ons and no testimony rras offered on the terma and conditlons

of the contracts wlth said exempt organLzatlons. None of the equlpment or

suppLy purchases subjected to use tax were incorporated lnto the facllities

erected by petitloner for exempt otgatLzations.

6. Petitloner further contended that any LlabiJ-lty for equipment purcha8ed

le llnited to the tax imposed ln Bal-l-ston Lake, Saratoga Countyr Pursuant to

the holdlng ln Xerox Corporat lon v.  State Tax Comlsslon'  71 A.D.zd L77. Ttre

equlpment purchases scheduled in the Audlt Divlslonfs worksheets as subJect to

additional use tax consisted of construction equipment such as bulldozets'

backhoes, front end loaders and tno motor vehlcLes. The motor vehlcles (ptckup
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trucks) were registered with the Department of Motor Vehicles whlle the conetructlon

equlpment was not since lt was not suitable for use on the hLghways. Petltloner

has lts headquarters in Ballston Lake and facillties are located there for the

maintenance and repalr of equipment, plus the storage and garaglng of equipment.

Petltioner has not shown the perlod of tlme that the equlpment was at the

headquarters ln Ballston Lake for malntenance, repalr' storage or garaglng.

7. PetLtioner contended that the Audit DivlsLon erred ln the computation

of additlonal- use tax on the purchase price of the equLpnent. Sald purchase

prlces !ilere extracted from the suppllers origlnal invoice and, when such was

not avaiLabLe, from the depreciat ion schedules attached to pet l t ionerrs federal

tax returns. The division used the purchase prlce because petltloner could not

establ-ish that a piece of equipnent nas used at any Job site for any particular

titre. Petitioner has not produced records to ldentify the location of the

equipment that it purchased ln the audlt perlod or the period of time that saLd

equLpnent was used at that particular location.

8. Pet i t loner,  as the result  of  the hearlng held July 261 1983, prepared

and l-ntroduced schedules of equi-pnent used at three out-of-state Job locatlons.

The source documents used ln the preparation of said schedules were not lntroduced.

Petitioner was unable to show that any of the equipment it scheduled had been

purchased ln the audit period or included by the Audlt Divislon in Lts schedule

of equl-pnent subject to use tax.

9. The Audit Dlvision adnitted to the dupllcation of items on the schedule

lt prepared of equipment subJect to use tax and conceded to a reduction of

$544.14  in  the  use  tax  assessed.
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10. The equlpment purchases which the Audit Divlsion subjected to an

additlonal local taxing Jurisdictionrs tax involved only acquisitlons made

subsequent to pet l t lonerrs presence ln that local-  taxlng Jur isdict lon.

CONCLUSIONS OF LAW

A. That sect lon 1132(c) of the Tax Law provides that rr . . .al- l  receipts for

property or servlces.. .are subJect to tax unt iL the contrary is establ lshed'

and the burden of proving that any receipt. . . is not taxable hereunder shal l  be

upon the person required to col lect tax or the custoner.r l

B. That petltioner has failed to meet lts burden of proof in establlshlng

that it was an agent of a tax exempt organizatlon ln the purchase of equipment

of suppl les.

C. That sect lon l f15(a) (15) of the Tax Law provldes an exemption from the

sal-es and use tax for the fol-lowing:

rrTangible personaL property sold to a contractor, subcontractor or
repairman for use in erecting a structure or bulldlng of an organ-
ization described ln subdivtsfon(a) of sectlon eleven hundred slxteen,
or adding to, alterLng or inproving real propertlt PtoPetty or land
of such an organlzatlon.. . r provlded, however, no exemption shal-l
exlst under this paragraph unless such tangible personal property is
to become an integral conponent part of such structure' bulJ-dLng or
real-  property.  rr

D. That the eguipment and supplles purchased by petitioner ltere used by

it l-n the performance of constructlon contracts rather than incorporated ln the

property of an exempt organl-zation.

E. That unless a vehicle ls garaged in a local taxlng jurlsdictlon or

pr lncipal ly used ln a taxing Jur lsdict lon, l t  ls not subJect to that jur isdlct ionrs

sales or use tax. I'Ihere the taxpayer affLrnatively sholts that a vehlcle is

used only briefly or occassional-l-y in a 1ocal taxing Jurlsdiction, the vehicle

is not subject to the use tax of that locallty [Xerox Corporation v. State Tax

Conmiss ion ,  71  A.D.2d 1771.
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F. That the term vehicle means any klnd of vehlcle comonly used to

transport people or things fron one place to another, especlally along the

ground, but also th.rough the air. Ttrls lncludes passenger automobLles, truckg,

tractor-trall-ers, alrpl-anes and Jetplanes, but does not include constructlon

machlnery or other vehlcl-es not narrorrly desLgned for the purpose of transPor-

tatLon, as such. Accordlngly, except for the two registered pickup trucks'

the constructlon equipment owned or leased by petitloner ls not consldered a

vehicl-e. Further, even lf the constructlon equlpment rras a vehlcLe, petltloner

has not produced sufflcient evidence to prove its contention that saLd equlpment

lras garaged ln Bal-lston Lake and only briefly, or occasionally used ln other

taxlng Jurisdictlon or the contention that the equipment was princl-pally used

outside the State.

c .  That  sec t lons  1210(a) (1 )  and 1111(b) (2 )  o f  the  Tax  Law prov ide  tha t

the compensating use tax on tanglble personal property brought into a local

taxing Jurl-sdictlon and used in the performance of a contract for a perlod of

less than slx nonths may be based, at the option of the taxpayer, on the falr

rental value.

H. That inasmuch as petltioner failed to maintain adequate records aa to

the location and Length of tlme that a particular piece of equJ-pment was used

Ln a taxing Jurisdictlon; the Audit Dlvislon correctiy deternined the local use

tax on the purchase prlce of the equipment.

I. That the audLt procedures adopted by the Audit Dlvlslon to determlne

additlonal use taxes due were proper pursuant to section 1138(a) of the Tax

Law. Except for the error of dupJ-lcation conceded by the Audit Divislon,

petltloner has falLed to meet its burden of showing error [Matter of Manny Gonvlssar

v. State Tax Conrmisslon, 69 A.D.2d 9291.
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J. That the petLt ion of Schultz Construct ion, Inc. is granted to the

extent lndicated ln Conclusion of Law ttl" and Finding of Fact rr9rf; that the

Audit Dlvlsion ls hereby dlrected to accordlngly rnodlfy the Notl.ce of Determlnatlon

and Demand for Paynent of Sales and Use Taxes Due lssued December 20, 1978; and

that,  except as so granted, the pet l t ion is in al l  other respects denled.

DATED: Al-bany, New York STATE TAX COMMISSION

JUL 31 1984
,--pdd4r;A\ AJJCQJ*-
PRESIDENT
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