
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Decenber 14, 1984

Ralph Schiano
d/b/a Marine llarket
9202 3td Ave.
Brooklyn, NY 11209

Dear Mr. Schiano:

Please take notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Conmission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of,  this not ice.

fnquiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /f9, State Caupus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STAIE cot{MrssroN

Taxing Bureau's Representative



STATE OF NEhr YORK

STATE TAX COI'IMISSION

In the Matter of the Petition
o f

Ralph Schiano
d/b/a Marine Market

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9  /  1 /78-5 /  3 t /  81 .

AIT'IDAVIT OF MAITING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
14th day of December 1984, he served the within notice of Decision by certified
mail upon Ralph Schiano, d/bla Marine Market the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Ralph Schiano
d/bla Marine Market
9202 3rd, Ave.
Brooklyn, NY 17209

and by depositing same enclosed in a postpaid property addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the petitioner.

Sworn to before ne this
14th day of Decenber,  1984.

pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petition

o f
3

RALPH SCHIAI{O DECISION
DlBlA MARINE MARIGT :

for RevlsLon of a Deternination or for Refund :
of Sal-es and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period Septenber 1, 7978 z
through May 31, 1981.

:

Petitioner, Ralph Schiano d/b/a MarLne Market, 9202 3td Avenue, BrookJ-yn,

New York IL209, fl1ed a petltlon for revision of a deternlnation or for refund

of salee and use taxes under ArticLes 28 and 29 of the Tax Law for the perlod

Septenber l ,  1978 through May 31, 1981 (FiLe No. 36966).

A sna11 cl-ains hearing was hel-d before Arthur Johnson, Hearlng OffLcer' at

the offices of the State Tax Connisslon, Two WorLd Trade Center, New York, New

York, on May 23, 1984 at 1:15 P.M. Petl.tioner appeared by Arthur Fl.restone,

P.A. The Audit Di.visLon appeared by John P. Dugan, Eeq. (Witl-tan For, Esq., of

counsel-).

ISSUES

I. trlhether the Audit DivisLonrs use of narkup percentages as a basis for

deternining petitioner's taxable sales waa proper.

II. If so, whether the addltional taxable sales resulting fron the use of such

procedure were correct.

FINDINGS OF FACT

1. Petitioner, Ralph SchLano d/b/a Marlne Market, operated a grocery

store located at 92Q2 3rd Avenue, Brookl-yn, New York. Approxinatel-y

seventy-flve percent of petl.tioner's sales were of frults and vegetabLes.
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2. 0n March 19, L982, as the result of an audl.t, the Audlt Divlsion

issued a Notice of Determinatl.on and Denand for Paynent of Sales and Use Taxea

Due agai.nst petitioner covering the perlod Septenber l, 1978 through May 31,

1981 for taxes due of $4'385.82, pJ-us penalty and lnterest of  $Lr992.26, for a

to taL  o f  $6 ,378.08 .

3. Petltioner executed a consent extending the perlod of linitation for

assessment of sales and use taxea for the perlod at issue to March 20, L982.

4. On audit, the Audit DlvLsion initiaj-Ly anaLyzed purchases for the

months of January, L979, August, L979, February, 1980 and June, 1980 to deternlne

those purchases that wouLd resuLt in taxabLe eales when resold. At petitionerrg

request, the purchase analysis was expanded to Lncl-ude fourteen months whlch

petltioner indlcated were representative of the entire audit perlod. The

purchases were categorized as foLLows: nontaxabLe - 78.23 percent; niscelJ.aneous

taxabl-e -  13.24 percent;  beer -  4.75 percent i  soda - 3.41 percent;  and ciSarettes

- .37 percent. These percentages were applied to totaL purchasesr after

adjusting for inventory and pereonal consumption, to determine taxabLe

purchases by category. Markup percentages rilere conputed for each category of

purchases based on coats and sel-ling prlcee in effect at the tlne of the audlt

for selected itens within each category. The narkups rrere appJ.led to the reapective

categories to arrive at taxabl-e sales of $308 1444.00. Said amount nas adjusted to

$3021275.00 to al-l-ow 2 percent for pllferage. Petltioner reported tarable

sales of $2481661.00, J-eaving additlonal- taxable saLes of $531614.00 and tar

due thereon of $41306.78.

Use tax ot $79.04 was assessed on the personal use of taxabLe items.

5. FoJ-lowing a pre-hearing conference, the Audlt Dlvision atalyzed

purchases for the entire thirty-three month audit perl.od. This resuLted Ln a

reduction of $12r723.00 in taxable purchases. In addition, the narkups comPuted
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for the categories of "ml-gcellaneous taxabl-e" and "beer" were revised and a

further inventory adjustnent was nade. The foregoing revislons reduced the

saLes tax def ic lency to $3r008.46.

6. At the hearing, petitioner subnitted a scheduLe showLng certain

dlscrepanciee ln the narkup test regarding the nl.scel-laneous taxable category

that reduced the sal-es by $12,459.7L. The Audlt Dl.vislon agreed with the

accuracy of the schedule and conceded that the sales tax lLabiJ-ity ahould be

further reduced to $21031.00. This represents an error factor of approxinateJ-y

l0 percent.

7. PetLtioner argued that the audit dLd not coneider sales promotlons

where items are sold at cost or at ninLnal" narkups. These sales represented

15 percent of total salee. Petitioner also argued that the 2 percent allowance

for piJ-ferage was insufficlent to cover spoiJ-age, breakage and obsolescence.

8. Petj.tioner labeled the taxable items placed on the shel-f with "tx" 8o

that they were readiLy identlfiabLe to the cashier. The Audit DlvLslon dld

not verify J.f itens r{ere properly narked.

9. Petitioner's cagh registers produced both a detail-ed tape whLch wae

given to the custoner showing lndividual transactions and a sunnary taPe

showLng total sales and total tax collected. The sunmary tapes were avaiLable

to the auditor for the entire audlt period. The Audit Divl.sion nalntained that

the sumnary tapes were inadequate for verifying taxabl-e sal-es sLnce they did aot

sholr Lndividual- sales and that it was therefore lnpossible to determine Lf salee

tax was properly charged on taxable itens.

Petitioner took the position that it dlllgentJ-y coJ-J-ected the proper

sales tax, retained al-l- cash reglster tapes and paid over to the state aLl

sales tax shown thereon.
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CONCLUSIONS OF I,AW

A. That fron the cash register tapes retained by petitioner, the Audit

Divi.sion could not deternLne if sal-es tax lras charged on aLl- taxabLe itens.

Therefore, such documents were Lnadequate for verifying taxable sales or

aecertaining the exact amount of tax due aod qecessitated the use of a narkup

test to verlfy taxable sales. Wtren books and records are lnadequate, test

perlod and percentage narkup audits are pernissible (Matter of Chartair, Inc. v.

State Tax Conmission, 65 A.D.2d 443 ,

7 3  A . D . 2 d  9 8 9 ) .

B. That al-though the use of a narkup proeedure was propet, the uarkup test

did not glve sufficient weight to pronotional- sales. Taking into account a reduced

narkup based on such factor, petitioner's recordkeepl.ng, the internal- controls

enployed and the efforts nade by petltioner to ensure proper coLlection of the

tax, petitioner's sales as recorded ln the books and records are accepted as

belng correct. Petitloner, however, is Liable for the use tax deternlned on

the sel-f-consumptLon of taxable items.

C. That the petition of Ralph Schlano d./b/a Marine Market Ls granted to

the extent indicated in Conclueion of Law "B"; that the Audit DLvlslon Ls

hereby directed to nodify the Notice of Determlnation and Denand for Paynent of

Sales and Use Taxes Due issued March 19, 1982; and that, except as so granted,

the petltion ls in al-l other reapects denied.

DATED: Albany, New York STATE TAX COMMISSION

DEC 14 1984
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