
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 9, f984

Saratoga Harness Racing, Inc.
Nelson Ave.
Saratoga, NY L2866

Gentlemen: .

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revierd an
adverse decision by the State Tax Cormission nay be instituted only under
Article 78 of the Civit Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

l{YS Dept. Taxation and Finance
f,aw Bureau - tritigation Unit
Building /19, State Caupus
Albany, New York 12227
Phone // (518) 457-2070

Vegy truly yours,

STATE TAX CO}IfiSSION

c c : Petitioner I s Representative
Francis E. Dorsey
Dorsey, LeCain & Morris
One Cour t  St . ,  P.0.  Box 456
Saratoga Springs, NY 12866

AND
Jeffrey J. Sherrin
Segal & Sherrin
90 State St .
Albany, NY 12207
Taxing Bureauts Representative



STAII OF NEI{ YORK

STATE TAX COUMISSIOII

In the Matter o the Petition
o f

$aratOga Earness Racing, Inc.

for Redetermination of a Deficlency or Revision
of a Determination or Refund of $ales & Use Tax
under Article 2& & 29 of thc Tax Law for the
Period 3/ U79-1!/30 {81.

That deponent further sayu
herein and that the address get
of the petitioner,

Sworn to before ne tbis
9th day of November, 1984.

ATTIDAVIT OF }TAIIII{G

that the said addressee is the petitioner
forth on said wrapper is the lact koolln addreee

State of New York ]
ss .  :

County of Albany l

Dsvid Parchuck, being duly sworn, deposes and rays that he is an enployee
of tbe State Tax Conmissioo, that he ie ovar 18 years of age, and that on the
9th day of t{ovember, 1984, he senred the within notl.ce of I}acfsion by certified
mail upon $aratoga fiatroess Racing, rnc., the petltioner in the wl.tbin
proeeedinS' bg encloeing a true copy thereof in a securely oealed postpald
wrapper addressed as follows:

Saratoga Harnees Racing, fnc.
llelson Ave.
Saratoga, [Y 12866

and by depositirrg sane enclosed in a postpaid properly addrassed wrapper io a
post office uader the exclusive care and custody of the United States Poetal
Service within the State of New York.

rized to
pufsuant to Tax



STATE OF NEhI YORK

STATE TN( COIft1ISSION

In the Matter of the Petition
o f

Saratoga Harness Racing, fnc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 e 29 of the Tax law for the
Period 3/ |  /79-11/ 30 /  81.

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes
of the State Tax Coumission, that he is over 18
9th day of Novenber, 1984, he served the within
mail upon Francis E. Dorsey, the representative
proceeding, by enclosing a true copy thereof in
l t rapper addressed as fol lows:

Francis E. Dorsey
Dorsey, LeCain & Moruis
One Cour t  S t . ,  P .0 .  Box  455
Saratoga Springs, NY 12866

and says that he is an euployee
years of age, and that oa the
notice of Decision by certified
of the petitioner in the within
a securely sealed postpaid

ATFIDAVIT OF I{AITING

and by depositing
post office under
Service within the

That deponent
of the petitioner
last known address

sane enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal
State of New York.

further says that the said addressee is the representative
herein and that thc address set forth on said wrapper is the

of the representative of the petitioner.

Sworn to before ne this
9th day of Novenber, 1984.

Authorized to a
pursuant to Tax



STATE Otr' NET,' YORK

STATE TN( CO}IIfiSSION

fn the Matter of the Petition
o f

Saratoga Harness Racing, Inc.

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3 /  7  /79- r t /  30 /  87 .

AIT'IDAVIT OF }TATf,ING

State of New York. ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an erployee
of the State Tax Comission, that he is over 18 years of age, and that on the
9th day of November, 1984, he served the within notice of Decision by certified
mail upon Jeffrey J. Sherrin, the representative of the petitioner in the
within proceedinS, bV enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Jeffrey J. Sherrin
Segal & Sherr in
90 State St,
Albany, NY 72207

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said nrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
9th day of Noveuber, 1984.

Authorized
pursuant to

ter oaths
section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

SARAToGA HARNESS MCING, INC.

for Revislon of a Determination or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perl.od March I,
through November 30, 1981.

DECISION

Saratoga Harness Offtcial

taxes as recelpts fron

Audlt Divlsion leeued

of Determlnatlon and

Refund
28 and 29

L979

Petitloner, Saratoga Harness Racing, Inc. r Nelson Avenue, Saratoga Sprlngst

New York 12866, filed a petition for revlsion of a determination or for refund

of saLes and use taxes under Articles 28 and 29 of. the Tax Law for the period

March 1, 1979 through Novenber 30, f981 (Fl le No. 39104).

A fornal- hearing was held before Dennis M. Galliher, Hearing Offlcer' at

the off lces of the State Tax Comlssion, Bul ldlng 9r State Off ice Campus'

Albany, New York, on October 19, 1983 at 9:45 A.M., with al- l  br iefe to be

subnitted by February 13, 1984. Petltloner appeared by Dorseyr LeCaln &

Morr is,  Esqs. (Francis E. Dorsey, Esq.,  of  counsel)  and Segal & Sherr in,  Esge.

(Jeffrey J.  Sherr in,  Esq.,  of  counsel) .  The Audlt  Divls ion appeared by John P.

Dugan, Esq. (Janes Del la Porta, Esq.,  of  counsel) .

ISSUE

Whether receipts from sales of the publicatlon

Program-Features-Nelrs are exempt fron sal-es and use

sales of a newspaper.

FINDINGS OF FACT

1. On July 16, 1982, fol-lowlng a

to petltloner, Saratoga Harness Racingr

field audlt, the

Inc. r  a Not lce
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Demand for Payment of Sales and Use Taxes Due for the period March 1, L979

through November 30, 1981 ln the amount of $47,381.77, plus interest. l

2. Petltioner operates a harness race track Located ln Saratoga Springst

New York, and has done so contlnuously sLnce 1941 under licenses granted by the

New York State Raclng and l.lagerlng Board (t'the Boardrr). Racing licenses

granted by the Board are on fiLe as a publlc record of the State of New York

and are renewable annual-l-y upon application.

3. Petiti-oner applies annually to the Board for racing dates' which dates

must be approved by the Board ln conJunctlon with the renewal of petitlonerrs

license. These raclng dates, in recent year6, have exceeded 200 days per year

due to the addit ion of a winter racing season to pet i t lonerrs schedule. In

general-, the track is cl-osed during December, operates only on weekends durlng

January, February and March, is open for a few days at the end of Aprll and

operates on a six day per week basis the rest of the tlme (exceptlng Monday

nlghts in the fal l  when the track is closed).

4. The Boardrs rules requlre, inter al la,  that pr lnted programs be

publlshed and offered for sale at every llcensed harness race meetLng (racing

d.y). The rul-es specify certain minLmum requirementa as to the progran contenta,

includlng lnformation on the past six perfornancea of the horses entered ln

each race, but do not pl-ace a l-initatlon on a programrs contentg (ggg 9 NYCRR

4 1 0 3 .  l ) .

I Petitloner contests the underlying legal basis but not the dolLar amount
of the lnstant assessment. It ls noted, further, that although the audlt
perlod encompasses March 1, 1979 through Novenber 30, 1981, tax ls assessed
onJ-y for the quarterly periods ended May 31, 1980 through November 30' f981.
During quarterly perLods prior to the period ended May 31, 1980, petltloner
had collected and remitted tax due on the sale of i.ts programs.
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5. Pr ior to pet i t lonerfs opening nlght on AprlJ- 17, 1980, the Saratoga

Harness 0fflcial- Program was sold for seventy-flve cents, contained eixteen

pages, dld not contain any feature 6tory or news reports and was subJect to

sa les  tax .

6. Sonetlme before Aprll- 17, 1980, the (lndependent) prlnter of Saratoga

Harness Off ical  Program contacted pet i t lonerrs presldent,  Davld lJ.  Morr ls '  to

advlse Mr. Morrls that the cost of prlnting the program was golng to lncrease

fron 23 cents per program to 28 cents per program. Mr. Morris asked the

prlnter for a prlnting cost quote on addlng a fold (4 pages), thereby lncreaslng

the publication to 20 pages. He was told that with an addltlonal fold, the

prlnting cost would be 35 cents per program.

7. Mr. Morris requested and was provided by the Audlt Divlslon with a

copy of the State Tax Coumisslonrs sales tax regulations.

8. Commencing with the opening night lssue of Aprll 17r 1980' the fornat

and selling price of petltionerfs program changed to refl-ect an lncrease ln

size from sixteen to twenty pages and an increase ln sellLng price from seventy-

five cents to one dollar per progr€rm.

9. Prlor to the change ln fornat, petiti.oner had hired a full-tine writer

at an annual- salary of $12,000.00. Ttris writer lras responsibl-e for fll l lng two

of the four new pages of the program, one of which lras the front cover whlle

the other was an lnsl.de page or, on occaslon, two lnside pages.

10. The front cover under the changed format conslsted of a signed feature

story on some aspect of harness racing, whlle the new lnterior page(s) contaLned

reports both on sports and on matters of general interest. Eight or ten

contributing writers, in addltlon to petltlonerts salaried writer' have authored

art lc les for the front eover feature story.
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11. The news reports included under the new format were cuLled by petitl-onerrs

writer fron his review of reports in the Albany Times Unlon. This arrangement

was with the prior knowledge and consent of the Albany Times Unlon. Petltlonerre

progr:rm ls published the day before the racea whlch are presented thereln are

to be run. The reports taken from the Tlnes Unlon for use ln petltlonerfg

program were fron issues of the Tlmes Union publ-lshed on the mornlng of the day

pet l t lonerts program nas publ lshed.

L2. A survey made at the request of Mr. Morrls and entered ln evldence ag

pet l t lonerrs Exhlbl t  rr4fr  showed that for the period from Aprl l  17, 1980 to

March 14, 1981, numerous articles on a variety of eubjects appeared in the

Saratoga Harness publlcatlon.

13. The name of the pubJ-ication under its new fornat was changed from

Saratoga Harness 0fficiaL Program to Saratoga Harnees Offical- Progran-Features-

News.

L4. The annual cost for the addltlon of the descrlbed nen pages of the

progr4rn under lts new fornat was calculated by petltloner to be approxinately

$37r000.00 ,  cons ls t ing  o f  $12,000.00  fo r  the  wr i te r rs  sa la ry  and $25r000.00  ln

added prLnting cost,s.

15. Approxinately 700,000 programs were sold in 1980 and yearly thereafter.

0f this amountr approxlmatel-y 135,000 programs were sold off track through 50

to 60 out lets.  These out lets consl.sted of newsstands, drug stores'  reataurants

and other establlshments and involved an area conprising Albany to the south'

Plattsburgh to the north, Amsterdam to the west and Rutland, Vermont to the

eas t .

16. Five people are lnvol-ved ln the dlstribution of programs to off-track

s1tes. About 600 programs are sold off track per day of publlcatLon, and about

250 are sold on track per day of publicatlon for the followlng nlghtrg races.
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L7. Coples of pet l t ionerrs program are soLd to certal .n lndLvlduals,  other

race tracks, horse magazines and breeding farms vla a nalllng l-lst maintalned

by pet i t ioner.

f8. The July 22, 1981 edition of the Natlonal Daily Program publ-ished by

Armstrong Newspapers, Inc. and entered lnto evldence as petitlonerrs E:ftlblt

ttl ltt contatns a trNews Capsulerr which comprises about one half of one column out

of sixteen columns. The ttNelys Capsulerr contains four news reporta' each of no

more than one paragraph in length. The area devoted to the nelts reporta

constitutes approxl.nately 3 percent of the entlre avallabl-e space Ln the

JuLy 22, 1981 edlt ion of thls publ icatLon.

19. The October 16, 1983 editlon of the Dally Raclng Fom whlch was

entered in evidence as petltionerrs Exhlbit rtlrr contains twenty-four Pages. Of

these, tno pages are devoted to articLes about thoroughbred raclng at tracks

concerning which the publlcation carries past performances. Approxlmately one-

nlnth of one page is devoted to trReuters News Brlefsrr which contaln nlne newe

accounts, none more than one paragraph in length and most with only one sentence.

The area devoted to the thoroughbred articles and news brlefs conpriee about 9

percent of the entire space avallable ln the October 16, 1983 edttlon of thls

publ lcat ion.

20. Both of the above-quoted publlcations have been accorded sales tax-exempt

status as nerrspapers. Each provldee Lnformation concerning thoroughbred raclng

at a number of different tracksr and ls publlehed on a dally basls.

2L. Thoroughbred race track programs differ from harness race track

programs under Board regulatlons ln that programs for thoroughbred raclng are

not required to contain past perfomances. Past performances of thoroughbred

racehorses do appear in the Dally Racing Form.
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22. The twelve issues of Saratoga Harness Raclng Offictal Program-Featurea-

News which were introduced as petitionerts E:(hlbit rr3rr each contain two page8

devoted to the feature artlcl-e and news reports. Thls constitutes about 10

percent of the entire space available ln these pubLlcatlons.

23. Petltioner has subnitted (unnumbered) proposed Flndings of Fact whlch

have been lncorporated herein.

CONCLUSIONS OF I"AI^I

A. That sect lon 1115(a)(5) of the Tax Law exempte receipts from the sale

of newspapers and periodicals from the sales and use taxes lnposed pursuant to

sectlons 1105(a) and 1110 of the Tax Law. Petltioner seeks exemptlon under

sect lon 1115(a) (5) for i ts of f lc ial  raclng program upon the claln that such

program constltutes a newspaper as deflned by the sales and use tax regulatlone.

Petltioner makes no clalm that its publlcation ls exempt as belng a perlodlcal.

B. That regulatlons of the State Tax Comlsslon, ln effect as of January 3lr

L979, provide, in relevant part ,  as fol lows:

rr(b) Def inl t lon of newspaper.  (1) In order to const l tute a neltsPaPer'
a publlcation must conform generalJ-y to the followlng requlrements:

(i) lt must be publlshed in printed or written form at stated
short lntervals, usually dalJ-y or weekly;

(i1) lt must not, eLther singly or, when successlve leeues are
put together,  const i tute a book;

(111) it must be available for clrculatlon to the public; and

(iv) it must contain matters of general lnterest and reportg of
current events.

(2) Notwlthstanding the fact that a publlcation may be devoted
primarily to matters of specLalLzed interest, euch as l-egal, mercantlle,
f inanclal- ,  theatr ical ,  pol i t ical ,  relLgious or sport ing matters,
nevertheless, i f ,  ln addlt lon to the special  interest l t  serves, the
publlcation contalns general- news, lt ls entitled to the cLasslflcatlon
of a newspaper.

* * *
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Exanple 3: A dally publlcatlon which conslsts of entrles and
selections at varlous race tracks with articles on
matters of general- lnterest and rePorts of current
events is a newspaper. Ilowever, publ-icatlons which are
merel-y tip sheets or form sheets are subject to tax.

[ 2 0  N Y C R R  5 2 8 . 6 ( b ) ] . "

C. That the Audlt Divlslon admlts petitionerrs publ-lcatlon conforms to

i tens (11) and ( l i l )  enumerated ln 20 NYCRR 528.6(b)(1),  but aaaerta i t  does

not conform to ltems (1) and (1v) contalned thereln. More speclflcalLyr the

Audlt Division asserts that during the period at lssuer the publlcatlon contained

no prlnted statement on lts face or in lts body of the frequency of lts publica-

tlon, rdas not publlshed at stated short l-ntervals and dLd not contaln any more

than a modlcum of current news items and matters of general interest.

D. That whether petltloner did or did not state, on the face or ln the

body of lts publication, the frequency of its publlcatlon is not dleposltive of

the issue.2 lJe note in this regard that pet l t ionerrs l icense with i ts l lst ing

of the dates petitloner is allowed to conduct races ls a publ-lc record, as are

the Racing and Wagerl-ng Boardrs Rules, Lncluding 9 NYCRR 4103.1 which requlres

(at a mininum) publlcatlon of a program for sale on each racing day. Furthermore,

regardl .ng the content of pet i t lonerrs publ icat ion, 20 NYCRR 528.6(b)(1)(1v)

contains no requlrement as to the quantlty or substantiallty of the rrnatters of

general lnterest and reports of current eventsrr to be contalned ln a newspaper.

It cannot be sald that the matters presented ln petLtlonerrs publlcatlon do not

const i tute, lnter al ia,  such matters.

E. That the phrase [stated short lntervalst'means publlcatlon evldenclng

a pattern of sone establ-lshed regularity or near regularlty [Ilanscon v. Meyer,

82  N.W.  114 (Neb.  1900) ;  B lackrs  Law Dic r lonary  1579 (Rev lsed 4 th  ed .  1968)1 .

2 
sonethe after

was lncluded ln the
the period at lssue,
body of pet i t ionerrs

a llstlng of the dates of publication
publ icat lon.
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F. That Raclng and Wagering Board Rules mandate, as noted, that Petitloner

must publlsh and offer for sale a program on every date when lt conducts a

racing meet. Saratoga Harness Officlal- Program-Features-Nelts exceeds the

minimum reguirements for a program specified in these rules, speclflcall-y by

incl-uding the feature story and the other noted artlcles. Petltioner asserts'

therebyr that it is publlshlng a "newepaperr', wlthln the meanlng and lntent of

Tax  Law sec t lon  1115(a) (5 )  and 20  NYCRR 528.6(b) .

Petitioner is linited by the grant of lts harness raclng license aa to

the number and dates of raclng meets lt ls allowed to conduct each year.

However, no such l-Lmltation exLsts on the number of tlmes petitloner ls entltled

to pubLlsh Saratoga Harness Officlal Program-Features-News. Petltioner could

publlsh on dates other than, and in addition to, its raclng dates. Petitloner,

however, chooses to publlsh only on those dat,es when it conducts raclng. Such

choice does not lndlcate the intent to publlsh a nerrspaperr as deflned, ln

order to impart matters of general- news as wel-l- as matters of specialized

Lnterest to its readers on a regular or near regular basis. Rather, lt evldencea

an lntent to comply with the Racing and Wagerlng Board Rules by publtshlng a

progran when requlred and, also, by the insertion of the added material' an

attempt to fal-l wlthln the defl.nltlon of a newspaper but only on those dates

when publication was mandated, thereby (for thoee dates when publlcatlon was

required) becomlng exempt from the Lmpositlon of sales tax. In sum' publicatlon

occuring on dates other than only those dates when pubJ-lcatlon was mandated,

woul-d have been an indicatlon that petitl.oner, in factr intended to publl-sh a

nelrspaper rather than a requlred program.
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Finally, ne note that the result of publlshing only on those dates

when racing meets are conducted ls that publ-lcation occurs, in fact' not at

stated short lntervals but rather on an irregular basis. During seven months

of the year, publlcation occurs essentlally on a slx days per week basis.

Durlng three months of the year, pubJ-lcation occurs on weekends onl-y (Januaryr

February and March). Publication ceaaes entirely durlng lapses encompasslng

the fu1l nonth of December and nearly all- of Aprll (see Finding of Fact rt3rr).

Such l-apses result in lrregular publlcatlon rather than publicatlon at stated

short intervals withLn the Lntendment of the regulation. Accordlngly, Petitlonertg

publlcatlon is not a nenspaper and there is no entitlement to exemption fron

sales (and use) tax.

G. That the petition of Saratoga Harness Raclngr Inc. ls hereby denied

and the Notice of Determlnatlon and Demand for Payment of Sal-es and Uee Taxes

Due dated July 16, 1982 ls sustained.

DATED: Albanyr New York STATE TAX COMMISSION

Nov 0 e 1984
PRESIDENT
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIOED
NOT FOR INTERNATIONAL MAIL

lSee Reverse/
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIOED
NOT FOR INTEBNATIONAL MAIL

(See Feverse/
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