
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

December 31, 1984

St. Joe Resources Conpany
A Division of St. Joe Minerals Corp.
Balmat, l[Y 13609

Gentlenen:

P1ease take notice of the Decision of the State Tax Comnission enclosed
herewith.

You bavb now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax f,aw, a proceeding in court to review an
adverse decision by the State Tax Connission nay be instituted only under
Article 78 of the Civil Practice Law and Ru1es, and must be corrneaced ia tbe
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Iaquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building //9, State Canpus
Albany, ilew York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COUIIISSION

Petitioner' s Representative
Sanders D. Heller
23 Main St.
Gouverneur, NY 13642
Taxing Bureauts Representative



STATE OF NEW YORK

STATE TN( COMI'fiSSION

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the period
1.2 /  t /79-8 /37 /82 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comission, that he is over 18 years of age, and that on the
31st day of December, 1984, he served the within notice of Decision by
certified mail upon St. Joe Resources Conpany, A Division of St. Joe llinerals
corp.,  the pet i t ioner in the within proceeding, by enclosing a true copy
thereof in a securely sealed postpaid wrapper addressed as fol lows:

St. Joe Resources Coopany
A Division of St.  Joe Minerals Corp.
Balnat,  NY 13609

In the Matter of the Petition
o f

St. Joe Resources Company
A Division of St.  Joe Minerals Corp. AIT'IDAVIT OT UAIIING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the petitioner
forth on said wrapper is the last knowo address

and by depositing same enclosed
post office under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the petit.ioner.

Sworn to
31s t  day

before me this
of December, 1984.

inister oaths
Law section L74



STATE OF }IEI' YORK

STATE TN( COUMISSION

In the llatter of the Petition
o f

St. Joe Resources Company
A Division of St. Joe Minerals Corp.

for Redeternination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Feriod 12/ r /79-8/ 3t  /  82.

AITIDAVIT OF I{AII.II{C

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
31st day of December, 1984, he served the within notice of Decision by
certifled mail upon Sanders D. Heller, the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as follolrs:

Sanders D. Hel ler
23  Main  St .
Gouverneur, NY 13642

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the excLusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the addregs set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before ne this
31st day of Decenber,  1984.

sEer oa
f,aw section 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

sT. JOE RESOURCES COMPANY,
A DIVISION OF ST. JOE MINERALS CORPOMTION

for Revlsion of a Determination or for Refund
of SaLes and Use Taxes under Articles 28 and 29
of the Tax Law for the period Decenber 1, L979
through August 31, 1982.

DECISION

Petltloner, St. Joe Resources Coupanyr a Division of St. Joe Minerals

Corporation, Bal-mat, New York 13609 fil-ed a petitlon for revision of a detetmi-

nation or for refund of sales and use taxes under Articles 28 and 29 of the Tax

Law for the period December 1, 1979 through August 31, 1982 (Fl le No. 41,672).

A fornal hearing was hel-d before Richard L. Wlckham, llearing Offlcer, at

the offices of the State Tax Conrmlssion, State Office Campus, BuildlnE #9,

A lbany ,  New' Io rk  12227,  on  May 22 ,  L984 a t  1 :15  p .n . r  w i th  a l l  b r ie fs  to  be

submLtted by July 30, L984. PetitLoner appeared by Sanders D. Ileller' Bsq.

The Audit Division appeared by John P. Dugan, Esq. (Lawrence A. Neman, Esq.,

o f  counse l ) .

ISSUES

I. Whether the purchases of motor vehlcles used by petltioner to haul ore

from Lts mine to lts nill rrere exempt from sales and use taxes under sectlon

1115(a)  (12)  o f  the  Tax  Law.

II. Whether the purchases of motor fuel used by petltioner in the operation

said motor vehicles rrere exempt from sales and use taxes under sectlon 1115(c)

the Tax Law.

o f

o f
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I I I .  Whether sect ion 1115(a) ( f2) of  the Tax Law, whlch exempts fron sales

and use tax equipnent and vehicles used in solution nlnlng, unconstltutlonally

dlscrimlnates against those lnvolved in hard rock mlning.

FINDINGS OF FACT

1. 0n December 20, L982, as the resul-t of a field auditr the Audlt

Divlslon lssued a Notlce of Determlnatlon and Demand for Payment of Sales and

Use Ta:<es Due against petitioner, St. Joe Mineral-s Corporatlon (slc), aseeesing

a tax due in the amount of $37,49L.23, plus interest,  for the perlod December l ,

1979 through August 31, L982.

2. During the period under revlew, petitioner rras engaged Ln nlning zlnc

ore, milllng the ore and selJ-lng the zinc to a related company for further

processing. One mine operated by the petitloner lras at Pierrepont' New York' a

distance of approxinately 28 nlles from its n1L1 at Balnat, New York. The

Plerrepont nlne lraa a decli.ne mlne, not an open pit excavation. Ore removed

from wlthin the underground mine would be trucked to the surface over a circular

road, stockpiled and later l-oaded onto tractor-tralLer trucks reglstered wlth

the Department of Motor Vehicles for transportion over prlvate and publ-lc roads

to the m111 si te at Balmat.

3. 0n audlt, the Audlt Division took the posltlon that since example 7 ln

sales and use tax regulat lon sect ion 528.13(c)(2) provided that t rucks reglstered

with the Department of Motor Vehlcles and operated on publlc hlghways are not

used directly in productlon, the tractor-traller trucks of the petltloner were

not exempt from the tax. The Audit DLvielon accordingly computed a uee tax in

the amount of $37,49L.23 on the costs of the vehlcles as wel l  as the motor fuel

purchased for use ln the vehlcles.
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4. Petltloner maintalns that whlle the tractor-trailer trucks must be

licensed in order to travel upon publlc highways, the vehlcles nonthelesa are

used directl-y ln mining. In accordance with a publication of the Soclety of

Mlnlng Englneers of the AmerLcan Institute of Mlning, Metallurglcal, and

Petroleum Englneers, Inc. entLtled SME Mlnlng Englneerlng Handbook' whlch

petitloner introduced into evidence, nlnlng ls deflned as rrthe actr Process or

work of extracting mlnerals or coal fron thelr natural environment and tranaPort-

ing then to the point of processing or use.tt Addltlonally, pursuant to sectlon

013(c) (2) ot the Internal Revenue Code, "[t]he term rminingr lncludes not

merely the extractlon of the orea or mineraLs from the ground but aleo the

treatment process.. . ,  and so much of the transporat ion of ores or mlnerals

(whether or not by comon carrier) from the polnt of extractlon from the ground

to the pLants or nills ln which such treatment processes are applLed thereto as

ls  no t  in  excess  o f  50  m1Les. . . t t .

5.  Pet l tLoner argues that because regulat ion sect lon 528.13(c)(2),

example 7, makes speclflc reference to a pltr the regulation has no appllcatlon

to a mine. Pet i t ionerrs posltLon is predicated on the theory that the tern

ttpittt means surface excavatlons and that plt operatlons are subJect to a

separate code for Federal and St,ate operatlons. It ls noted that a mine, aB

defined in the SME Mining Englneering Handbook, is an excavation made ln the

earth for the purpose of extractlng nlnerals and lncludes both surface excavations

(e.g. open-pit mines, strlp mlnes, placer nines) and underground excavatlons.

Moreover, the regul-atlons governing surface or pit excavatione are tltl-ed

I'Health and Safety Standards - Metal and Nonnetal-Llc Open Pit Minesrr.

6.  Pet i t ioner further argues that due to the fact that sect ion 1f15(a) (12)

of the Tax Law speciflcally exempts from sales and use taxea rra1l plpe' plpeline,
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drlll ing rigs, service rigs, vehlcles and assoclated equipment used ln the

drll-ling, production and operation of oiJ-, gas and sol-ution nining actlvities

to the point of sale to the first cotrmerclal purchaserrt, the law unconstltutlon-

ally discriminates against those who, l-lke ltsel-f, are engaged ln the operatlon

of hard rock mines.

CONCLUSIONS OF I.AW

A. That sect ion 1115(a) (12) of the Tax Law, ln part ,  exempts from saLee

and use tax:

t'Machinery or equlpment for use or consumption directl-y
and predominately ln the productlon of tangible personal
property. . . for sale, by nanufactur ing, processingt
. . . n l n i n g  o r  e x t r a c t l n g . . . r r .

B. That 20 NYCRR 528.13(c)(2) provides that the usage of machlnery or

equipment 1n activities coll-ateral to the actual production procesa ls not

deemed to be used directly in productlon. The regul-ation sectlon contal.ns

the following example:

rrExample 7: Trucks which are requlred to be reglstered
with the Department of Motor Vehlcles used to transPort
raw materLals from a pit to a processing plant over a
publlc road are not used directJ-y ln productlon.fl

C. That the connection of petitj.onerfs tractor-traller trucks with the

production phase is so attenuated that the vehlcles cannot be said to be

directly used in production, but rather are used in transportation. [Matter of

Por tv l l le  Fores t  Produc ts ,  Inc . ,  S ta te  Tax  Conrm. , l lay  27 ,  1983. ]

D. That since the tractor-trailer trucks are used excluslvely ln transpor-

tati-on, the motor fuel consumed in the operatlon of sald vehicles is not exempt

from tax under sect ion 1115(c) of the Tax Law.

E. That the constltutlonality of the laws of the State of New York is

presumed at the administrative 1evel of the New York State Tax Comission.
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There ls no jurlsdLctlon at the administrative l-evel to declare such laws'

appl led to pet i t ioner,  unconstLtut lonal.

F. That the petition of St. Joe Resources Companyr a DlvLslon of St.

Minerals Corporatlon, Ls denied and the Notlce of Determlnatlon and Demand

Payment of Sales and Use Taxes Due issued Decenber 20, 1982 is sustained.

DATED: AJ-bany, New York STATE TN( COMMISSION

DEC 3 1 1984
PRESIDENT

Joe

for
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