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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July 18, 1984

S & Y Garden Cafeter ia ,  Inc.
165 E. Broadway
New York, NY 10002

Gentlemen:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revier{ an
adverse decision by the State Tax Commission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision rnay be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /19, State Canpus
Albany, New York 12227
Phone # (s18) 457-2070

Very truly yours,

STATE TAX COI{ffiSSION

cc: Petit ioner's Representative
Stewart Buxbaum
S. Buxbauur & Co.
55 Virginia Ave.
W. Nyack, NY 10994

AND
Ira S. Bezoza
Damashek & Bezoza
342 Madison Ave.
New York, NY 10173
Taxing Bureaur s Representative



STATE OF NE1I YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

S & Y Garden Cafeter ia,  Inc.

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6 /1 /75  -  2 /28 /81 .

AT'FIDAVIT OT'UAIIING

State of New York ]
ss .  :

Coupty of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and ttrat on the
18th day of July, 7984, he served the within notice of Decision by certified
nail  upon S & Y Garden Cafeteria, Inc., the petit ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

S & Y Garden Cafeteria, Inc.
165 E. Broadway
New York, NY 10002

and by deposit. iug same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said r,rrapper is the last known address
of the petit ioner.

Sworn to before me this
18th day of July, 1984.

er  oa
sect ion 174



STATE OT IVEW YORK

STATE TN( COWISSION

In the Matter of the PCritita
of

S & Y Garden Cafeteria, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/ t /75 -  2 /28181.

AITIDAVIT OT }IAII,I}IG

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says tbat he is an enployee
of the State Tax Coumission, that he is over 18 years of age, aod that on the
18th day of July, 1984, he served the within notice of Decision by certified
nail upou $tewart Buxbaum, the representative of tbe petitioner in the withia
proceedinSr bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Stewart Buxbaum
S. Buxbaun & Co.
55 Virginia Ave.
t{. Nyack, NY 10994

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care aad custody of the United States Posta1
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Last known address of the representative of the petitiooer.

Sworn to before ne this
18th day of July, 1984.

\

rized to
pursuant to Tax f,aw section, L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

S & Y Garden Cafeteria, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6 lL/75 -  2 /28/87.

AIFIDAVIT OF MAIIING

State of New York ]
ss .  :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of July, 7984, he served the within notice of Decision by certified
mail upon Ira S. Bezoza, the representative of the petitioner in the withln
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
!{rapper addressed as fol lows:

Ira S. Bezoza
Danashek & Bezoza
342 Madison Ave.
New York, NY 10173

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
18th day of July,  1984.

n
pursuant to Tax f,aw
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STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

s & Y GARDEN CAIETERIA, INC.

for RevLsLon of a Determinatlon or for
of Sales and Use Taxes under ArtLcles
of the Tax Law for the Perlod June l,
through February 28, 1981.

t o .

DECISION

Refund
28 and
L975

Peti t ioner,  S & Y Garden Cafeter la,  Inc.e 165 East Broadwayr New York'  New

York 10002, fll-ed a petl-tion for revlslon of a determlnation or for refund of

sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

June 1, L975 through February 28, 1981 (Fl le Nos. 28205 and 36731).

A snall clalms hearlng was held before Judy CLark, Ilearl.ng Officer, at the

offlces of the State Tax Connlssion, Two World Trade Center, New York, New

York ,  on  October  20r  1983 a t  1 :15  P.M. ,  w i th  a l l  b r le fs  to  be  submi t ted  by

January 12, 1984. Petltioner appeared by Ira S. Bezoza, Esq. and Stewart

Buxbaum, C.P.A. The Audit Divislon appeared by John P. Dugan, Esq. (Indn

Levye Esq.  r  o f  counse l ) .

ISSUES

I .

taxable

I I .

business

due.

tr'ltrether the audit technlque used in the determlnation of addltlonal

sales and sal-es tax due from the petitloner nas correct.

l{hether the paper products purchased and used in the reataurant

of the petltloner lrere properly included ln the computatlon of use tax
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I I I .  Whether the value

equlpment acguired with the

for the computation of use

-2-

recorded on the books of the petitioner for the

purchase of the buglness was the correct valuatlon

tax .

FINDINGS OF FACT

1. Pet l tLonerr S & Y Garden Cafeter l .a,  Inc.,  acqutred the Garden Cafeter la

at 165 East Broadway, New York, New York ln August, 1975 and operated sa,me as a

dairy-vegetarian restaurant unti1 February, 1981 at which time the Garden

Cafeteria was sold to BRI{ Garden Cafeterla.

2. On Septenber 20, Lg7g, as the result of an audltr the Audtt DLvieion

lssued a Not,ice of Determinatlon and Demand for Pa;rment of Sales and Uee Taxee

Due against the pet i t loner assessLng taxes due of $38'503.20 pLus nlnimum

statutory interest for the perLod June 1, 1975 through August 31, L978. On

October 29, L979, a Not lce of Assessment Reviewlras issued to revlse the taxes

due for the period June ,  1975 through August ,  L978 to $26, 122,32.

3. On Septenber 25, 1981, as the result  of  the sale of the Garden Cafeter la,

the Audit DLvislon lssued a supplemental Notice of DeternlnatLon and Demand for

Pa5rnent of Sales and Use Taxes Due agalnst the petitloner assesslng taxes due

of $17,003.39 pl-us penalty and interest for the period Septenber 1r L978

through February 28, 198I.

4. On audit ,  the Audit  Divls ionfs audltor reviewed pet i t lonerts capltal

asset accounta and found that the furnlture and fLxtures acqulred ln the

August,  1975 purchase of the Garden Cafeter ia were recorded at a $651000.00

value and that no tax had been paid thereon. He computed a use tax due on the

furnl ture and f lxtures of $5r200.00. The auditor tested pet l t lonerts e:rpense

purchases for the period June, 1-977 through May, 1978 and deternlned that no

tax had been paLd on I.24 percent of the total expense purchases. He applled
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the 1.24 petcentage to the expense purchases wlthln the audlt perlod and

arr lved at a use tax due on expense purchases of $11734.08. Last l -y '  the

auditor observed petltlonerfs operatlons on Friday, September 8, l-978 and

Tuesday, September 19, 1978 and found that,  of  the sales made, 41.59 percent

and 3.87 percent were the nontaxabl-e sales for the reepectlve daya. fti the

basls that petltlonerrs nontaxable sales for one day of the week were 4L.59

percent and 3.87 percent for the other flve days (petltloner rras cloged on

Saturdays), he proJected the test results and arrlved at taxable sales for the

audlt perlod. Credlt was given for the taxable sales whlch petltloner reported

and a sales tax computed on the addltional taxable sales of $31,569.12. Ttre

total sales and use tax determined on audlt amounted to $38r503.20.

5. As the result  of  a post-assessment conference, pet l t lonerrs nontaxable

sales for the flve days Sunday through Thursday were revised to 13.17 percent.

The revlsion was predicated on a survey conducted by petltionerrs then represen-

tat lve on a Monday between the hours of 3:00 p.n. and 9:00 p.m.,  whlch t lme

perlod was not observed by the audltor in his Tuesdayr September 19 observation

test. The result nas an adJustment in the sales tax due on the addLtional

taxab le  sa les  to  $19,188.24 .

6. The sales and use taxes ln dlspute are $421725.71 whlch conslete of

$61934.08 use tax on expense purchases and furnlture and fixtures and sales tax

of $19r188.24 on addlt ional-  taxabl-e sales as aasessed by the revlsed Septenber 2O,

1979 Notice, p1-us eales tax of $16,603.39 as aseessed by the Septeober 25, 1981

Notlce. Petitioner Ls not contestlng the sales tax assessed on the Septembet 25,

1981 Nottce ln the amount of $400.00 whtch reLates to the sale of furnlture and

flxtures to BRI,I Garden Cafeteria.
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7. a) Durlng the perlod Augusts 1975 through Februarye L978' the Garden

Cafeteria was operated on a six-day week schedule wlth hours of 6:00 a.m. to

9:00 p.m. on Sunday through Thursday and 6:00 a.m. to 3:00 p.n. on Fr iday.

Additlonally, the Garden Cafeteria closed at noon the days before Jewlsh

holldays and remained closed in observance of the hollday.

b) The Garden Cafeteria, whlch was knordn for its flsh, dairy products

and bakery goodsl rr:ts a landmark ln the lower east 6lde of Manhattan. Its

sal-es of foods were both for on and off-preml.ses consumptton. The eales of

food, and in p4rtlcular bakery products, for off-prenises consumption were the

greatest on Fridays, Sundays and before Jewlsh holldays. On these daye, a

separate cash register was operated to acconmodate the heavy traffic.

c) Each sal-e of the Garden Cafeterla was written up on a guest check

which served as the source document for the Journal entry on sales. These

guest checks were retalned and avallable for the period of the audit, but have

since been destroyed.

d) The guest checks noted above nere not among the documente revlewed

ln the audl-t of the Garden Cafeteria. The proJectlon of the test results gave

no consideration to the l-arge percentage of bakery sales on Sundays and before

holtdays, as well as the days the Garden Cafeterla closed early and remalned

closed ln observance of holldays. Moreover, sales to exempt organlzatlons and

the sales of salads sold by the pound and food of the type coononly eold by a

food store for off prenises consumptlon whlch petltloner made on FrLdayr

I
Septenber 8- were not taken Lnto account.

I fh" test resuLts took into account only
regLster ln the bakery sectlon of the Garden
were also made at a second register located

those sales recorded at the
Cafeteria, whereas exemPt sales

in the restaurant sectlon.
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8. The expense purchases on whlch petltloner paid no tax at the tlme of

purchase invol-ved paper products consistlng of wrapping paper used ln the

packaging of take-out sales.

9. a) Pet i t ioner,  on l ts U.S. Corporat lon Income Tax Return for f lscal

years ending June 30, L978, 1979 and 1980, took a deduct lon of $650.00 each

year for the depreclatLon of furnlture and fixtures. The depreciatlon was

computed on the stralght l-ine method with a useful llfe of ten years.

b) The Notlficatlon of Sale, Transfer or Assl.gnnent in Bulk flled by

BRW Garden Cafeterla on lts purchase of the Garden CafeterLa from petitloner

l-lsts a selling prlce for furniture, flxtures, equlpment and supplles of

$ 5 , 0 0 0 . 0 0 .

c) Petltioner erred in recordlng the furnlture and flxtures on lts

books  a t  $55,000.00 .

CONCLUSIONS OF LAW

A. That the Audlt Division lacked the authority to use external Lndlces

ln the determlnatlon of addltional taxable sales since petl.tloner nalntained

adequate sales records from whlch its exact amount of sales tax could have been

determined (Matter of  Chartair ,  Inc. v.  State Tax Conrmisslon, 65 A.D.zd 44).

B. That the paper food wrappings purchased by petitloner ltere purchased

"for resale as suchrr wlthin the meanLng and Lntent of sectLon 1101(b)(4)(1)(A)

of the Tax Law. Accordingly, the purchases thereof by petttloner were exempt

from use tax (Matter of  Burger Klng, Inc. v.  State Tax Comlsslon, 51 N.Y.2d 614).

C. That in accordance wlth Flnding of Fact "9c", petl.tioner erred ln

recording the vaLue of the asseta acqulred tn lts purchase of the Garden

Cafeter la.  The value on which use tax is to be co'mputed ls $6'500.00.
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D. That the petltlon of S & Y Garden Cafeterta, Inc. ls granted ln

accordance with Concluslons of Lalv rfAtt rrBrr and rrCtr. The Audit DivLslon ls

dLrected to nodlfy the Notlce of Assessment Revlew lssued October 29, 1.979 to

reflect the tax due on the purchase of furnlture and fixtures in accordance

wlth Conclusion of Law rrCrr and the Notlce of Determinatlon and Demand for

Payment of Sal-es and Use Taxes Due lssued Septenber 25r 1981 to reflect the tax

due on the sale of the furnlture and flxtures ln accordance wlth Flndlng of

Fac t  f r 6 r r .

DATED: Albanyr New York

JUL 18 1984
STATE TAX COMMISSION
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 18, 1984

Y Garden Cafeteria, Inc.
E. Broadway
York, NY 10002

Gentlemen:

Please take notice of the Decision of the State Tax Conrnission enclosed
herewith.

You have now exhausted your right of review at the administrative levetr-.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice f,aw and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the cornputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 72227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

Petitioner' s Representative
Stewart Buxbaum
S. Buxbaum & Co.
55 Virginia Ave.
W. Nyack, NY 10994

AND
Ira S.  Bezoza
Damashek & Bezoza
342 lTadison Ave.
New York, NY 10173
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

s & Y GARDEN CMETERTA, INC.

for RevLsion of a Determlnation or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perlod June 1,
through February 28, 1981.

Refund
28 and 29 z
l o T q

DECISION

Petitloner, S & Y Garden Cafeterla, Inc.e 165 East Broadways New York' New

York 10002, fILed a petitlon for revision of a determlnatlon or for refund of

sales and use taxea under Articl-es 28 and 29 of. the Tax Law for the period

June 1 , L975 through February 28, 1981 (Ffle Nos . 28205 and 36731).

A snall clalms hearl.ng was held before Judy Clark, Hearlng Offlcerr at the

offices of the State Tax Commlgelon, I\so World Trade Center, New York' New

York ,  on  October  2O,  1983 a t  1 :15  P.M. ,  w l th  a l l -  b r le fs  to  be  subn l t ted  by

January 12' 1984. Petl.tloner appegred by lra S. Bezoza, Esq. and Stewart

Buxbaun, C.P.A. The Audlt DLvislon appeared by John P. Dugan, Esq. (Irrdn

Levyl Esq. r  of  counsel) .

ISSUES

I .

taxable

I I .

business

due.

Whether the audLt technique used ln the determlnatlon of addltlonal

sales and sales tax due from the petltloner was correct.

Whether the paper products purchased and used ln the restaurant

of the petltioner nere properly lncl-uded ln the computatlon of uae tax



III. Whether the value

equlpment aequired wlth the

for the computat ion of use

-2-

reeorded on the books of the pet i t ioner for the

putehase of the buslness was the eorrect valuatlon

tax .

FINDINGS OF FACT

1. Pet l t ioner,  S & Y Garden Cafeter ia,  Inc.,  acqulred the Garden Cafeter ia

at L65 East Broadvayt New York, New York ln August, 7975 and operated same as a

dairy-vegetarian reataurant untl.l February, 1981 at which tlme the Garden

Cafeter ia was sold to BRtr l  Garden Cafeter la.

2. On Septenber 20, L979" as the result  of  an audit ,  the Audit  Divis lon

lssued a Notice of Determination and Demand for Payment of Sales and Use Taxes

Due against the pet l t ioner assessing taxes due of $38'503.20 plus mlnimum

statutory lnterest for the period June 1, L975 through August 3l '  1978. On

October 29, L979, a Not ice of Assessment Revielr  l ras issued to revise the taxes

due fo r  the  per iod  June,  L975 th rough August ,  1978 to  $26,L22.32 .

3. On Septenber 25, 1981, as the result  of  the sale of the Garden Cafeter ia,

the Audit Division issued a suppl-emental Notice of Determinatlon and Demand for

Payment of Sal-es and Use Taxes Due agalnst the petitioner assessing taxes due

of $17,003.39 plus penalty and interest for the period Septenber 1, 1978

through February 28, 1981.

4. On audit ,  the Audit  Divls lonrs audltor revl .ewed pet i t lonerrs capltal

asset account,s and found that the furnlture and fixtures acquired in the

August,  1975 purchase of the Garden Cafeter ia were recorded at a $65,000.00

value and that no tax had been paid thereon. He computed a use tax due on the

furni ture and f txtures of $5r200.00. The auditor tested pet i t ionerrs expense

purchases for the period June, 1977 through May, 1978 and determined that no

tax had been paLd on 1.24 percent of the total  expense purchases. He appl ied
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7. a) During the perlod August, 1975 through February, 1978, the Garden

Cafeterla was operated on a slx-day week scheduLe wlth hours of 6:00 a.m. to

9:00 p.m. on Sunday through Thursday and 6:00 a.m. to 3:00 p.n. on Fr lday.

Additionally, the Garden CafeterLa closed at noon the daye before Jewish

holldays and remalned closed ln observance of the holiday.

b) The Garden Cafeterla, whlch was knonn for lts flsh, dalry producte

and bakery goods, was a landmark in the lower east side of Manhattan. Ite

sales of foods were both for on and off-prenlses consumption. The sales of

food, and ln particular bakery products, for off-premises conaumption were the

greatest on Frldays, Sundays and before Jewlsh hol-ldays. 0n these days, a

separate cash reglster lras operated to acconmodate the heavy trafflc.

c) Each sale of the Garden Cafeterl.a was wrl.tten up on a gueet check

whlch served as the source document for the JournaL entry on sales. These

guest checks lrere retalned and avall-able for the perlod of the audlt, but have

eince been destroyed.

d) The guest checks noted above lrere not :rmong the documents revlewed

ln the audit of the Garden Cafeteria. TLre proJectlon of the test resul-ts gave

no consideration to the large percentage of bakery sales on Sundays and before

holldays, as well as the days the Garden Cafeterla closed early and remalned

closed ln observance of holldaye. Moreover, gales to exempt organlzatlons and

the sales of salads sold by the pound and food of the type comonly sold by a

food store for off premlaes consumptlon whlch petl-tioner made on Fridayr

1
September 8* were not taken lnto account.

I lh" test results took lnto account only
reglster ln the bakery sectlon of the Garden
were also made at a seeond reglster located

those sales recorded at the
Cafeterla, whereag exempt ealeg

in the restaurant section.
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STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petitlon

o f

s & Y GARDEN CAFETBRTA, rNC,

for Revislon of a Determination or for
of Sal-es and Use Taxes under Articles
of the Tax Law for the Perlod June 1,
through February 28, 1981.

? o .

DECISION

Refund
28 and
L97 5

Petl t ioner,  S & Y Garden Cafeter la,  Inc.1 165 East Broadway, New York, New

York 10002, fLLed, a petltlon for revlsion of a determinatlon or for refund of

sales and use taxes under Articl-es 28 and 29 of the Tax Law for the period

June I  ,  1975 through February 28, 1981 (Fl le Nos .  28205 and 36731).

A snal-l- cl-alms hearing was held before Judy Cl-ark, Hearlng Offlcer, at the

offices of the State Tax CommLsslon, Two World Trade Center, New York, New

York ,  on  October  20 ,1983 a t  l :15  P.M. ,  w l th  a l l  b r ie fs  to  be  subn l t ted  by

January 12, f984. Pet l t ioner appesred by Ira S. Bezoza, Esq. and Stewart

Buxbaum, C.P.A. The Audlt Dlvision appeared by John P. Dugan, Esq. (Irwln

Levyl Esq. r  of  counsel-) .

ISSUES

I. Whether the audLt technlque used ln the determlnatlon of addltional

taxable sal-es and sales tax due from the petltloner was correct.

II. I,lhether the paper products purchased and used ln the restaurant

business of the petltloner nere properly lncl-uded ln the computatlon of use tax

due.
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III. Wtrether the value recorded on the books of

equipment acquLred wlth the purchase of the business

for the computat ion of use tax.

the petltloner for the

lras the correct valuatlon

FINDINGS OF FACT

1. Pet l t ioner,  S & Y Garden Cafeter la,  Inc.,  acquired the Garden Cafeter la

at 165 East Broadway, New York, New York ln August, 1975 and operated sane ae a

dairy-vegetarlan restaurant untLl February, 1981 at which tine the Garden

Cafeter ia was sold to BRW Garden Cafeter ia.

2. On September 20, L979, as the result  of  an audlt ,  the AudLt Divls lon

issued a Notice of Determination and Denand for Palment of Sales and Use Taxes

Due agalnst the pet i t ioner assesslng taxes due of $38r503.20 plus minimum

statutory interest for the perlod June 1, 1975 through August 31'  f978. On

October 29, L979, a Not lce of Assessment Revienlras lssued to revlse the taxee

due for the period June, L975 through August,  L978 to $26, L22.32.

3. On Septenber 25, 1981, as the result  of  the sale of the Garden Cafeter ia,

the Audit Divislon lssued a suppJ-enental Notice of Determinatlon and Denand for

Paynent of Sales and Use Taxes Due against the petltioner assessing taxee due

of $17,003.39 plus penalty and lnterest for the pertod September 1, L978

through February 28, f981.

4. On audLt,  the Audit  Divls lonfs audltor revLewed pet l t lonerts capital

asset accounts and found that the furnlture and fixtures acqul-red ln the

August,  7975 purchase of the Garden Cafeter ia rrere recorded at a $65'000.00

value and that no tax had been pald thereon. Ile computed a use tax due on the

furni ture and f lxtures of $5,200.00. The audltor tested pet i t lonerfs expense

purchases for the perlod June, 1977 through May, 1978 and determlned that no

tax had been paLd on 1.24 percent of the total  expense purchases. He appl led
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the 1.24 percentage to the expense purchases withln the audlt period and

arr lved at a use tax due on expense purchases of $11734.08. Last ly '  the

auditor observed pet l t lonerts operat ions on Frlday'  September 8'  1978 and

Tuesday, September 19, 1978 and, found that,  of  the sales made, 41.59 Percent

and 3.87 percent were the nontaxabl-e sales for the respectlve days. On the

basis that petltLonerfs nontaxable sal-es for one day of the week were 4L.59

percent and 3.87 percent for the other five days (petltloner was cl-osed on

Saturdays),  he proJected the test results and arr lved at taxable sales for the

audlt period. Credlt was given for the taxable sal-es whlch petl.tloner reported

and a sales tax computed on the addit ional-  taxable sales of $31r569.L2. The

total-  sales and use tax determined on audit  amounted to $38,503.20.

5. As the result  of  a post-assessment conferencer pet i t lonerrs nontaxable

sales for the five days Sunday through Thursday were revieed to 13.17 percent.

The revlsion ruas predlcated on a survey conducted by petitlonerts then repreaen-

tat lve on a Monday between the hours of 3:00 p.n. and 9:00 p.m.,  whlch t lne

perlod was not observed by the auditor ln hls Tuesdaye September 19 observatlon

test. The result lras an adJustment ln the sales tax due on the addltlonal

taxab le  sa les  to  $19, I88 .24 .

6. The sales and use taxes ln dlspute are $42,725.71 whlch conslsts of

$61934.08 use tax on expense purchases and furnlture and flxtures and sales tax

of $19r188.24 on addLtLonal-  taxable sales as assessed by the revlsed Septenbet 20,

1979 Notice, pl-us sales tax of $16,603.39 as assessed by the September 25'  1981

Notl-ce. Pet l t loner ls not contest ing the sales tax assessed on the September 25,

1981 Nottce in the anount of $400.00 whlch relates to the sale of furntture and

f ixtures to BRW Garden Cafeter la.



-4-

7. a) During the period Augustl 1975 through Februaryl L978' the Garden

Cafeteria lras operated on a six-day week schedule with hours of 6:00 a.m. to

9:00 p.n. on Sunday through Thursday and 6:00 a.n. to 3:00 p.m. on Fr iday.

Additlonally, the Garden CafeterLa closed at noon the days before Jewlsh

holidays and remalned cLosed in observance of the holtday.

b) The Garden Cafeteria, whLch was known for Lts fish' dairy producte

and bakery goods, was a Landmark ln the l-ower east slde of Manhattan. Its

sales of foods were both fot on and off-prenlses consumptlon. The salee of

food, and in particular bakery products, for off-prenises conaumptlon were the

greatest on FrLdayse Sundays and before Jewlsh holldays. On these days, a

separate cash register lras operated to acconnodate the heavy trafflc.

c) Each sale of the Garden Cafeteria was wrttten up on a guest check

whlch served as the source document for the Journal entry on sal-es. These

guest checks lrere retalned and avaLl-able for the pertod of the audLt' but have

since been destroyed.

d) The guest checks noted above were not among the documents revlewed

ln the audit of the Garden Cafeteria. Ttre proJection of the test results gave

no conslderation to the l-arge percentage of bakery sales on Sundaye and before

holLdays, as weJ-l as the days the Garden Cafeterla c}osed early and remalned

closed ln observance of hol-ldays. Moreover, eales to exempt otganlzatlons and

the sales of salads sold by the pound and food of the type comonly sold by a

food store for off prenlses consumptlon which petltioner made on Friday,

I
Septenber 8'were not taken lnto account.

I Th" test results took lnto account only
regLster ln the bakery section of the Garden
were also nade at a second register l-ocated

those gales recorded at the
CafeterLa, whereas exempt sales

ln the restaurant section.
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8. The expense purchases on which petltloner pald no tax at the tlme of

purchase invol-ved paper products conslstlng of wrapping paper used ln the

packaglng of take-out sales.

9. a) pet l t toner,  on l ts U.S. Corporat ion Incone Tax Return for f lscal

years endlng June 30, L978, 1979 and 1980, took a deduct lon of $550.00 each

year for the depreciation of furniture and fixtures. The depreclation wae

computed on the straight line nethod wlth a useful life of ten yeara.

b) The Notlfication of Sale, Transfer or Assignment Ln Bul-k fiLed by

BRW Garden Cafeterla on its purchase of the Garden Cafeteria from petLtloner

llsts a sel-ling price for furnlture, flxtures, equlpnent and eupplles of

$5 ,  000. oo.

c) Petltloner erred Ln recording the furnlture and flxtures on its

books  a t  $65,000.00 .

CONCLUSIONS OF LAW

A. Ttrat the Audit Divlsion l-acked the authorlty to use external- lndlcee

l-n the determination of addLtLonal taxabl-e sales slnce petltloner maintaLned

adequate sales records from which lts exact amount of sales tax could have been

determined ( l , Iat ter of  Chartair ,  Inc. v.  State Tax Comisslon, 55 A.D.zd,44).

B. Ttrat the paper food wrapplngs purchased by petitioner were purchased

It for resaLe as suchrt  wlthln the meanlng and lntent of  sect ion 1101(b)(4)(1)(A)

of the Tax Law. Accordingly, the purchases thereof by petltioner lrere exempt

fron use tax (Matter of Burger Klng, Inc. v. State Tax Conrmlsslon, 51 N.Y.2d, 6L4).

C. That ln accordance with Flndlng of Fact tt9c", petltloner erred ln

recording the value of the assets acquired in lts purchase of the Garden

Cafeter ia.  The value on whlch use tax ls to be computed is $61500.00.
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D. That the petltion of S & Y Garden Cafeteria, Inc. ls granted ln

accordance with Concluslons of Law frArf rrBrr and frCrr. The Audlt Dlvision ls

directed to modlfy the Notlce of Assessment Revlew lssued October 29, 1979 to

reflect the tax due on the purchase of furniture and fixtures ln accordance

with Concluslon of Law "C" and the Notlce of Determinatlon and Demand for

Paynent of Sal-es and Use Taxes Due issued Septenber 25r 1981 to reflect the tax

due on the sale of the furnlture and fLxtures ln accordance wLth Flndlng of

Fac t  r r6 r r .

DATED: ALbany, New York

JUL 18 1984
STATE TAX COMMISSION

.-<o,-e;d4O 'nA
PRESIDENT




