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DECISION

Inc. and Francls Vandenbosch'

York 14067, f i led a pet l t lon for

sal-es and use taxes under Artlcles

L, 1977 through May 31'  1980 (Fl le

Nos. 34L44 and 34724).

A small cLaims h ng rras held before Arthur Johnson, IlearLng Officer, at

the offlces of the Stale Tax Commlssion, 65 Court Street, Buffalo, New York, on

December 8, 1983 at 2:{5 P.M. Pet i t loner Riter i lay Meat Processlng, Inc. appeared

by tts president, Fran{ls Vandenbosch and Francis Vandenbosch appeared pro se.

The Audlt Divl-sion ann$ared by John P. Dugan, Esq. (Deborah Dlryrer, Esq., of

counsel) .
l

ISSUE

Whether certain 
"Jr." 

by RLteway Meat Processingr Inc. constltuted sales

of meat or whether the corporat,ion provlded cutting servlces.

FINDINGS OF FACT

1. Petltioner Rt{eway Meat Processing, Inc. (rrRitewaytt) was prlnarily

engaged in retail- salef, of meat. Rlteway al-so performed slaughterlng and

custom cutt ing serviceo.
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2. On March 20, 1981, as the result of an audl-t, the Audit DLvlsion

Lssued a Notlce of Detefnlnation and Demand for Payarent of Sales and Use Taxes

Due against Rlteway cov{rlng the perLod June I, Lg77 through I'Iay 3L, 1980 for

t a x e s  d u e  o f  $ 9 r 7 9 t . 1 5 ,  p l u s  t n t e r e s t  o f  $ 1 1 6 7 8 . 9 3 ,  f o r  a  t o t a l  o f  $ 1 1 1 4 7 0 . 0 8 .

On the same date, a not{ce in the same amount was also issued to petitloner

Francis Vanderbusch (slf) as offlcer of Riteway.

3. Riteway executfd a consent extendLng the period of l-lnltations for

assessment of sal-es andl use taxes for the period ln issue to March 20'  1981.

4. Ritewayts salef Journal segregated sales into two categories'  store

sales and processing saf-es. Store sales are over-the-counter sales of meat

from a display case. Pfocesslng sales consist  typical ly of sales of quarters

or halves of animals. pr lor to July 1, L979, the sales journal ref lected only

a total sales amount. fnvolces are Lssued for the processLng sales. The Alrdtt

Divislon exanined sales invoLces for the fiscal year ended June 30, 1980 and

found them to be Lncompfl-ete exeept for the months of Januaryr 1980 and March'

1980. l'[any of the invofi-ces examined showed several hundred pounds of meat sold

for $.15 to $.18 per pobnd. Others lndlcated charges for butchering services

only. The Audlt Divlstpn concluded that the charge of $.15 to $.18 was actual-l-y

for cuttlng services rafi,her than the sale of meat because the prlce was not

indicative of the prfcel of meat. Thls conclusion was further supported by the

other invoices showing $eat sold for $1.39 to $1.89 per pound. ALl-  sales of

this type, as well as those sales for butchering services, lrere consldered

taxable and were accumrll-ated for the months of January, 1980 and March, 1980.

These sales amounted td $7,073.23, or 17.7 percent of gross sales for the audLt

perlod. Because of tht lncomplete recordsr the Audit Dlvislon applied the

taxable ratio deternlnd for the two months ln which invoices were conpLete to
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grose sales for the auddt perlode to arr lve at taxable sales of $139 ,873.6' t7.

Petltioner did not repolt any taxabl-e sales and therefore was held llable for

taxes  due o f  $9 ,  79  I  .  15 .  
l

5. The invoices f{ dlspute involved transactions lrlth customers who owned

llvestock and had Ritelrfy slaughter and cut the anlmal to order. Riteway

argued that lt actually purchased the anlmal from the customer and resold the

processed animal 
"" 

r."f. Riteway's presldent, Francls Vandenbosch, testlfied ,

that instead of paying fhe customer for the purchase of the anlmal, the customer

was glven a credit .g.flrrst the sales price per pound of the processed and cut

meat and that the lnvolfe price per pound reflected the difference.

6. Ritewayrs book$ and reeords dtd not support Mr. Vandenboschts testlnony.

The Audlt Dlvlsion revlewed the dlsbursements records for four months precedlng

the test months and foufrd no purchases from the indlvlduals named on the sales

invoices.

7. Riteway al-so afigued that sales tax was pal.d on expenses Lncurred in

processlng the animal-s and that to require sales tax to be collected on cutttng

servlces would result 
Jn 

doubl-e taxatton.

8. Francls Vandedbosch dld not contest hls personal llablltty for any

taxes determined due f{om Rlteway.

CONCLUSIONS OF LAW

A. Ttrat the sale{ at lssue herein constltute sales of meat processlng and

cuttlng servlces and t{at such servlces are subject to the tax lnposed pursuant

to sect ion 1105(c)(2) { f  tne Tax Law. Rlteway fal led to col- l -ect the tax on

such sales and therefo{e ls liable for the tax regulred to be collected ln

accordance with sect ioi l  1133(a) of the Tax Law.
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B. That expense prfrchases used in Rltewayrs buslness operatlons (Finding

of Fact t'7tt) were not prfrchased for resale wlthln the meanlng and lntent of

sect ion 1101(b)(4)(f)(B) of the Tax Law. Moreover,  pet l t loner dld not show

that such expense purchfses were uged tn any other manner whlch would make

them exempt from the saf.es tax. A11- expenses incurred by a vendor ln naklng a

sale, regardless of the[r taxable status and regardless of whether they are

bi lLed to a customer, afe not deduct ible from the reeelpts [20 NYCRR 526.5(e)J.

C. That the petitf-on of RLteway Meat Processing, Inc. and Francis Vandenbosc

is denied and the noticte of determination and demand for pa1lnent of sales and

use taxes due lssued ![aFch 20, 1981 are sustained.

DATED: Albanyr New Yorflc STATE TAX COMMISSION

AUG 0I 1994
--Rccr' 'ff d^-(Aul

h
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rA-36 Uttal State of New York -  Department of Taxat ion

Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

and Finance

RequesPc4f AFpc"l. Bureau
Room lO7 'BHg. #9
Stats f"atpue
AlbanY, New Yorfi 12227

Unit
Tax Appeafr .Bsrotu
Room lO7 - BHs. .#.9
State Campur

Date of Request

Please f ind most recent address of taxpayer descr ibed below; return to person named above.

Date  o f  Pet i t ion

C, ',0,"-.- r/r/*<

7 q /t fl,4- d-'1'
,4,"*'qz% r4z/7

Resu l ts  o f  search  by  F i les

a d d r e s s  :

Searched by Sec t i on Date of Search

pr' v/rg ,/*

PERMANENT RECORD

FOR INSERTION IN TAXPAYER'S FOLDER
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STATE OF NEW YORK
sinfr rnx coMMlsslory-
ii#Nv,"nrw YoRK 12227

August 9, 1984

RitewaY Meat Processing' I-ol:  .  '
and Francis vanoerto""[' Individually

7968 Ridge Rd'
Gasport,-NY 14061

Gentlemen:

P lease takeno t i ceo f t heDec i s i ono f t heS ta teTaxCommiss ionenc losed
herewith-

Youhavenov rexhaus tedyo r l l r i gh to f r ev i ewa t t headmin i s t r a t i ve l eve l .
pursuanr .o ,u"i]liirj iila ot-in" rax Law' " 

p;;;*;;ine'1n':1":t to review an

adverse decision uv'.8 l."l:,1;;-Comnissiio 
tufil-iot[it"t"-1--oo1v under

Arricre 78 of tn" Lirril practice^;;;;a.Pt.:,, "la 
to*t bg.cogmenced in tbe

supreme courr "r-a[" 
it"tu or n"*-ioti, eruuoy c"""avl--irhin 4 months from tne

date of this notice'

I nqu i r i esconce rn ing th : "1g : : u , i ono f t axdueo r re funda l l owed inacco rdaoce
iil;..tf,is decision ilaY be addressed to:

NYS DePt. Taxation and Finance

;;; il;;"u - ritigation unit
g"ifoi"g ll9, State camPus

AfU""V'-Uew- York 12227

;h;;;' jt (stg) 457-2070

VerY truly Yourst

STATU TN( COT{MI$SION

cc: Taxing Bureau's Representative
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STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f
:

RITEWAY }MAT PROCESSING, INC. DECISION
AND FRA\ICIS VAI{DENBOSCH, INDMDUALLY :

for Revislon of a Deternlnatlon or for Refund :
of SaLes and Use Taxes under Articles 28 an.d, 29
of the Tax Law for the Period June 1, 1977 :
through l,Iay 31, 1980.

3

Petitioners, Riteway Meat Processlngr Inc. and Francls Vandenbosch'

indlvidual ly,  7968 Ridge Road, Gasport ,  New York 14067, f t led a pet i t ion for

revislon of a determinatlon or for refund of sales and use taxes under Articles

28 and 29 of the Tax Law for the period June 1r 1977 tl;rtough May 31, 1980 (Ftle

Nos. 34L44 and 34724).

A small- cl-aims hearing was hel-d before Arthur Johnson, Hearlng Offlcer, at

the off lces of the State Tax Comlssion, 55 Court  Streetr Buffalo,  New York, on

December 8, 1983 at 2:45 P.M. Pet l t ioner Rlteway Meat Processlng, Inc. appeared

by lts presldent, Francis Vandenbosch and Francis Vandenbosch'appeared pro se.

The Audlt Division appeared by John P. Dugan, Esq. (Deborah \rer, Esq., of

counsel) .

ISSUE

Whether certain sales by Riteway Meat Processlng, Inc. constltuted sales

of meat or whether the corporation provided cutting services.

FINDINGS OF FACT

1. Petitioner Riteway Meat Processlng, Inc. ("Rlteway") was prlmarlly

engaged in retail sales of neat. Riteway also performed slaughterlng and

cuatom cutt lng servlces.
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2. On March 20, 1981, as the result  of  an audlt ,  the Audit  DlvLsion

issued a Notlce of Determination and Demand for Payment of Sales and Use Taxes

Due agalnst Riteway covering the period June 1, L977 through May 31, 1980 for

taxes  due o f  $91791.15 ,  p lus  in te res t  o f  $11678.93 ,  fo r  a  to ta l  o f  $11,470.08 .

On the same date, a notlce Ln the same amount rras al-so issued to petitloner

Francls Vanderbusch (slc) as officer of Rlteway.

3. Rlteway executed a consent extendlng the period of llnitatlons for

asaessment of sales and use taxes for the perlod ln lssue to March 20'  1981'

4. Ritewayrs sal-es journal seg,regated sales lnto two categorlesr store

saJ-es and processlng sales. Store sales are over-the-counter sales of meat

from a dlspJ-ay case. Processing sales conslst typically of sales of guarters

or haLves of animals. Prior to July 1, 1979, the sales Journal refLected only

a total sales amount. Involces are Lssued for the processing sales. The Audlt

Dlvlsion examlned sales tnvoices for the flscaL year ended June 30, 1980 and

found then to be incomplete except for the months of January, 1980 and March,

1980. Many of the invoices examlned showed several- hundred pounds of meat sold

for $.15 to $.18 per pound. Others lndicated charges for butcherlng services

only. The Audlt Dlvl-sion concluded that the charge of $.15 to $.18 was actuall-y

for cutting services rather than the sal-e of meat because the price rtas not

indlcatlve of the price of meat. fhis concl-uslon was further supported by the

other invoices showing neat sold for $1.39 to $1.89 per pound. AlL sales of

this type, as well- as those sales for butcherlng servicesr lrote consldered

taxable and were accumulated for the months of January, 1980 and March, 1980.

These sal-es amounted to $71073.23, or 17.7 percent of gross sales for the audlt

perlod. Because of the incomplete records, the Audit Divtsion applled the

taxable ratlo determl-ned for the trro nonths in whLch involces were comPlete to
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gross sal-es for the audit period, to arrive

Petitioner dld not report any taxable sales

t a x e s  d u e  o f  $ 9 , 7 9 1 . 1 5 .

a t  taxab le  sa les  o f  $139 '873.67 .

and therefore was held LiabLe for

expenses incurred in

be col lected on cutt lng

5. The involces Ln dispute lnvolved transactions wtth customers who owned

llvestock and had Riteway slaughter and cut the animal to order. RLteway

argued that lt actually purchased the anlnal fron the customer and resold the

processed animal as meat.  Rltewayrs president,  Francis Vandenbosch, testLf ied

that lnstead of paylng the customer for the purchase of the animal-, the customer

was given a credLt against the sales prlce per pound of the processed and cut

meat and that the involce pri.ce per pound reflected the dlfference.

6. Ritewayts books and records dtd not support Mr. Vandenboschrs teetlmony.

The Audit Division reviewed the dlsbursements records for four months precedLng

the test months and found no purchases from the Lndlviduals named on the sales

involces.

7. Rlteway also argued that sal-es tax was paid

processing the anlmals and that to require sales tax

services would result in double taxation.

on

to

8. Francis Vandenbosch dld not contest his personal ltabtllty for any

taxes determined due fron Riteway.

CONCLUSIONS OF tAW

A. That the sal-es at issue herein constltute sales of meat processlng and

cutting servlces and that such servlces are subJect to the tax lmposed pursuant

to sect lon 1105(c)(2) of the Tax Law. Riteway fal led to col lect the tax on

such sales and therefore is liable for the tax required to be collected ln

accordance wlth sectl-on 1133(a) of the Tax Law.
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B. That expense purchases used ln Ritewayfs buslness operatLone (Flndtng

of Fact tt7") were not purchased for resale within the meaning and l-ntent of

sect lon 1101(b)(4)( i )(B) of the Tax Law. Moreover,  pet i t loner dld not show

that such expense purchases were used ln any other manner whlch would nake

them exempt from the sales tax. AlL expenses lncurred by a vendor in maklng a

sale, regardless of thelr taxable status and regardless of whether they are

bi l led to a customer, are not deduct lble from the receipts [20 NYCRR 526.5(e)] .

C. That the petltlon of Rlteway Meat Processing, Inc. and Francls Vandenbosch

Ls denled and the notices of determlnatlon and demand for pa)rment of sales and

use taxes due lssued March 20, 1981 are sustained.

DATED: Albany, New York

AUG 0 I 1984
STATE TAX COMMISSION

PRESIDENT


