
STATE OF NEW YORK

STATE TAX COT,IHISSION

:
of

Rayrs Chris Craft Sales & Service, Inc.

for Revision of a Deternination or for Refund of
Sales & Use Taxes under Art icles 28 & 29 of the
Tax law for the Period December 1, 1975 through
August  31,  1980.

o f
Adeline Starace

for Revision of a Determination or for Refund of
Sales & Use Taxes under Art icles 28 & 29 of the
Tax Law for the Period December 1, 1975 through
August  31,  1980.

AtrTIDAVIT OF },IAIIING

State of New York )
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Courmission, that he is over 18 years of age, and that on the
9th day of March, 1984, he served the within notice of Decision by cert i f ied
mail upon Ray's Chris Craft Sales & Service, fnc. and Adeline Starace, the
petitioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid rdrapper addressed as fol lows:

Ray 's  Chr is  Craf t  Sales & Serv ice,  fnc.
Adeline Starace
503 City Is1and Ave.
Bronx, NY 10464

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.
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Aff idavit of Mail ing

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
9th day of March, 1984.

addressee is the petit ioner
wrapper is the last knowo address

that the said
forth on said

r n is ter  oa
pursuant to Tai law section 774



STATE OF NEL] YORK

STATE TAX COMUISSION

In the l{atter of the
o f

Ray 's  Chr is  Craf t  Sales

for Revision of a Determination
Sa1es & Use Taxes under Art icles
Tax Law for the Period December
August  31,  i980.

AFFIDAVIT OF }IAIIING

o f
Adeline Starace

for Revision of a Determination or for Refund of
Sales & Use Taxes under Art icles 28 & 29 of the
Tax Law for the Period December 1, 1975 through
August  31,  1980.

State of New York I

county of Albany ) 
t t ' t

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
9th day of }farch, 1984, he served the within notice of Decision by certified
mail upon Larry Nelson, the representative of the petitioners in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Larry Nelson
Box 592
Forest  Hi l ls ,  l [Y 11375

and by tlepositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

Petit ion

& Service,  Inc.

or for Refund of
28 & 29 of the

1, 1975 through
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Affidavit of llailing

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
9th day of l larch, i984.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

I larch 9, 1984

Ray's  Chr is  Craf t  Sales & Serv ice,  Inc.
Adeline Starace
503 City Island Ave.
Bronx, NY 10454

Gentlemen:

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax law, a proceeding in court to review an
adverse decision by the State Tax Commission rnay be instituted only under
Article 78 of the Civi l  Practice Law and Rules,-and must be coumenced in the
Supreme Court of the State of New York, Albany County, within 4 rnonths from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building il9, State Campus
Albany, New York 12227
Phone # (518) 451-2A70

Very truly yours,

STATE TAX COMMISSION

Petit ionert s Representative
Larry Nelson
Box 592
Forest Hi l ls ,  NY 11375
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

RAYIS CHRrS CRAFT SALES & SERVTCE, INC.

for Revislon of a Determlnation or for Refund
of Sales and Use Taxes under Artlcl-es 28 and
29 of the Tax Law for the Perlod December 1,
1975 through August 31, 1980.

DECISION

In the Mat,ter of the Petition

of

ADELINE STARACE

for Revislon of a Det,erminatLon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perlod Decenber 1,
1975 through August 31, 1980.

Pet l t loners Rayrs Chrls Craft  SaLes & Service, Inc.,  503 City Is land

Avenue, Bronx, New York 10464 and Adellne Starace, 417 Klng Avenue' Bron:K, New

York 10464 ftled petltlons for revlslon of a determlnatlon or for refund of

sales and use taxes undor Artlcles 28 and 29 of the Tax Law for the perlod

December 1, 1975 througb August 31, 1980 (FlLe Nos. 35145 and 35197).

A formaL hearlng was held before Danlel J. Ranalli, Hearing Offl.cer, at

the offices of the Stato Tax Comlsslon, Two World Trade Center, New York, New

York, on July 12, 1983 rt  2:00 P.M. Pet i t ioners appeared by Larry Nelsonr

C.P.A. The Audlt Dlvislon appeared by John P. Dugan, Esq. (Mlchael Gltt.r'

Esq .  r  o f  counse l ) .
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ISSUES

I. Wtrether the Audit DivlsLon used proper audlt proceduree ln deterulnlng

pet l t lonerrs sales tax l labl l t ty.

II. Wtrether pet{tloner Adel-Lne Starace was a peraon requLred to collect

eales tax wlthln the meantng and intent of  sect lons 1131(1) and 1133(a) of the

Tax Law.

FINDINGS OF FACT

1. 0n May 11, 1981, as the result  of  a f le ld audlt ,  the Audlt  Dlvls lon

i-ssued a Notice of Determinatlon and Denand for Paynent of Salee and Use Taxes

due against petltloner Rayrs Chrls Craft Sales & Service, Inc. (rrRayte) ln the

amount of $115,895.00 plus penalty of $28,973.75 and lntereet of $44,081.73 for

a total  due of $188,950.48 for the perlod December 1, 1975 through May 31,

L979. On the same date the Audit Divislon issued a second notice agalnet Rayts

Ln the amount of $451387.00 pLus penalty of $71532.76 and lnterest of  $51576.57

for a total-  due of $58,496.33 for the perlod June 1, 1979 through August 31,

1980. On the same date the Audit Divlslon issued notLces ln the aame anount8

and for the same perlode against petltioner Adellne Starace as an offlcer of

Rayr  s .

2. Rayts, by lta presldent, Frank Starace, had executed consente extendlng

the period of llnltatlon for assessment of saLes and use taxes for the perlod

Deeember 1, 1975 through August 31, 1980 to September 20, 1981. Pet l t loner

Adeline Starace signed no such consents.

3. Rayrs naa a corporatlon engaged ln the buslness of boat sales, dockage,

storage and repairs. Frank Starace was the presldent and hls glster' petltloner

Adellne Starace, lras the secretary. Frank Starace testlfled that he was the

only person authorized to sign checks for Rayts and that AdeLlne Starace was a

mere flgurehead who dtd nothlng for the eorporatlon. AlL of the lnvolcee of
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Rayfs l-n evidence bore the slgnature of Frank Starace and there are no documents

in the record bearing the sLgnature of Adellne Starace and nothLng Ln the

record, other than her titLe, indlcates that she had any responelbllltlee wlth

respect to the corporatlon.

4. At, some tLne prlor to the audlt, Mr. Starace had becone lnvolved sith

t'loan sharkstt to whom he owed an undiscl-oeed anount of money. Mr. Starace

offered to testify agalust the Loan sharks ln a prosecution belng uudertaken by

the Bronx Dlstrict Attorneyts offlce. Mr. Starace was placed under the protectlon

of the Dlstrl.ct Attorney and two detectlves lrere asslgned as bodyguards.

Mr. Starace testlfled that ln return for his testlnony the District Attorncy

agreed to nulllfy Rayts sales tax llabllity. It appears that no one ln the

Department of Taxatlon and Flnance lras anare of such an agreenent and, lf thcre

was such an agreement, there is no evidenee that the Departnent rtas a Party to

lt. In September, 1979 the DistrLct Attorney subpoenaed nost of Rayrs books

and records. An asslstent dlstrlct attorney also asked the audltor to advlse

hln as to the audlt results.

5. On audit ,  the auditor had to go to the DlstrLct Attorneyfs off ice to

transcrlbe and photocopy Rayrs records. The auditor found the books and

records to be in an incomplete and disordered state. The auditor compared

sales as reported on sales tax returns to sales as reported on Federal tax

returns. Sales per salcs tax returns lrere $38311.81.00 and sales per Federal

tax  re tu rns  nere  $2r039r366.00 ,  a  d i f fe rence o f  $1 '656,185.00 .  The aud i to r

also found that Rayrs had been lncorrectly reglstered under the nane of Frank

Starace rather than undcr its corporate name.

6. From varlous beoks and lnvoices exanlned at the Dlstrlct Attorneyts

offlcer the audl.tor deteralned total sales for a test perlod of Deccmber 1,
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1975 rhrough November 30, 1978 to be $2,226,566.00. The auditor reduced thls

figure by boat sal-es per sales involces amountlng to $8521032.00 leaving

$1'374,534.00 in non-boat sales. The non-boat sales f lgure was reduced by 3

percent to a1low for sales to other boat deaLers leavlng $1r333.298.00 subJect

to tax of $106,663.84. Of the $852,032.00 ln boat sales the audltor determlned

that $370,591.25 Ln sales rilere taxable. In arrlvLng at taxable sales, the

auditor aLlowed a credlt for trade-lns. Wtrere delivery was made outslde of New

York State or where no place of delivery nas llsted but the purchaser restded

outstde New York State, the audltor deened such boat sales to be non-taxable.

The tax due on boat sal-cs nas determLned to be $23r32L.06 for a total  due for

the perlod tested of $129,984.90. Tax previously pald by pet i t loners for the

test per lod was $30,694.48 result lng in addlt lonal sal-es tax due of $99,290.42

for the test perlod. Based on a ratio of tax due to tax pald durlng the test

period the auditor determined an error factor of. 223.48 percent whlch pcrcentage

he applled to tax paid for the entire audlt perlod resultlng ln addttlonal tax

d u e  o f  $ 1 6 1 , 2 8 2 . 0 0 . L

7. Petltioners argued that the a.mount of taxable sales as determlned by

the audltor lras excesslve and that credlt shouLd have been glven for comleslon

sales whereLn Frank Starace would sel-1 boats for third parties for a ten

pereent comrnlsslon. Mr. Starace ueed Rayfs invoices for such sales but title

to the boats never passcd to Rayts and checks were nade out by purchasers

dtrectJ-y to the sellers. A revlew, by Mr. Starace, of nunerous boat sale

I 
In deternlnlng the error factor, the audltor dlvlded the additlonal tax due

for  the  tes t  per iod  o f  $99,290.42  by  tax  pa id  fo r  the  tes t  per lod  o f  $30 '694.48
and arrived at a percentage of 223.48 percent. Thls computation ltaa erroneouso
The correct percentage ehould have been 323.48 percent which would have resultcd
ln  add l t lona l  tax  due o f  $211,L39.92 .



invoices submitted l-nto evidence, lndlcated, by Mr. Staracers credibLe testlnonyr

that, by taklng cormnisslon sal,es into account, the taxable sales fLgure approxi-

mated the $2r039,366 in sales as reported on Rayrs Federal  returna.

CONCLUSIONS OF LAhI

A. That sectlon 1135 of the Tax Law requlres every person required to

collect tsxr to malntaln records of lts sales and to make these records avallabLe

for audit .

'r!ilhen records are not provLded or are incomplete and Lneufflclent lt
is [the Tax Comlsslonrs] duty to select a method reasonably calcu-
lated to reflect the taxes due. The burden then rests upon the
taxpayer to demongtrate...that the method of audit or the amount of
the tax assessed was erroneous.tt (Sorf"". Lh. Op.t.
Organizat ion, Inc. v.  Tul- l -v,  85 A.D. 2d 858).

B. That the tnconpLete and dlsordered condltlon of Rayrs books aad

records along with the one milllon dollar dLscrepancy in sales as rcported l-eft

the audltor no alternative but to utlllze a test period to determlne taxable

sales. Therefore, the audltor was Justlfied ln resortlng to an estlmate of the

taxable sales ratlo to arrive at petltlonerst sales tax 11ab111ty. [See

Korba v. New York State Tax Comlssion 84 A.D .  2d 655; Tax Law $1138(a) l .

C. That the Audlt Dlvislon should have allowed a credit for Mr. Staracefs

conmlsslon sales. llowever, as the result of the computatlon error dlscussed ln

Finding of Fact rr6tr, the error factor of 223.48 percent utll-ized by the Audit

Division ls Lower than the error factor which would result from uslng the sales

flgures reported by Rayrs on l-ts Federal returns. Therefore, since utlllzatlon

of petltlonerst own fLgures would result ln an increased assessment and slnce

the perlod of l-lnltatlon for assessment of addltlonal tax has explred' the

amount of the assessment, must be sustalned.
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D. That section 1133(a) of the Tax Law provldes, Ln part, that every

person required to collect the taxea lnpoeed under the Sales Tax Law le aLso

personally Llable for the t,ax tmposed, collected, or requlred to be collected

under such law. Sectlon 1131(f) of the Tax Law deflnee "persone requlred to

eollect taxtt as used ln sectl.on 1133(a) to lncLude any offlcer or enployee of a

corporatlon, or a dlesolved corporatlon, who as such offlcer or enployee le

under a duty to act for the corporatlon ln conplylng wlth any requireuent of

the Sales Tax Law.

E, That 20 NYCRR 526.LI(b) (2) descrlbes an offlcer or employee who ls

under a duty to act as a person who is authorlzed to slgn a corporatl.onts tax

returna or ls responsible for nalntalning the corporate books, or le responelble

for the corporat ionrs management.  0ther t t [ l ]ndlcla of thls duty. . . include

factors...such as the offlcerrs day-to-day responelbLlltles and Lnvolvement

wlth the flnanclal affalrs and management of the corporatlontt and ttthe offlcerts

dutles and functlone...tr (Vogel v. New York State Department of Taxatlon and

FLnance, 98 Mlsc. 2d, 222, 225).

F. That lnasmuch ts Adeline Starace had no authorlty to sl.gn checkg, dld

not particlpate In the day-to-day operatlons of Rayts and appears to have been

given the offlce of Secretary only because she was Frank Staracers eieter, ehe

ltas not a person requlrcd to collect tax wLthin the meanlng and lntent of

sect ions 1131(1) and 1133(a) of the Tax Law.

G. That the petltlon of Rayfs Chris Craft Sales & Servtce ls dealed and

the notlces of determlnation and denands for payment of saLee and use ta:(es due

lssued to lt on May 11' 1.981 are sustalned; the petltlon of Adellne Starace le
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granted and the notices of determination and demands for payment

use taxes due issued agalnst her on May 11, 1981 are cancelled.

of sales and

DATED: Albany, New York

MAR 0 I 1984
STATE TAX COMMISSION
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