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STATE Otr'NEW YORK

STATE TAX COIIIfiSSION

In the Matter of
o f

l .  U. Rabinowitz AIT'IDAVIT OT UAITING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  3 / L 1 7 6  -  2 / 2 8 / 7 9 .

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Connission, that he is over 18 years of age, aod that on the
14th day of March, 1984, he served the within notice of Decision by certified
mai l  upon L. M. Rabinowitz & Co.,  fnc.,  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

t .  M.  Rab inowi tz  &  Co. ,  Inc .
30 Irv ing Pl.
New York, NY 10003

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
14th day of March, 1984.

to admi te f  oa
pursuant to sect ion 174

the Petition

&  Co . ,  I nc .



STATE OF I{EW YORK

STATE TAX COMIIISSION

In the Matter of
o f

t. l{. Rabinowitz

the Petition

&  C o . ,  f n c . AFFIDAVIT OT MAIIING

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3 /1 /76  -  2 /28179.

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
14th day of March, 7984, he served the within notice of Deiision by certified
mail upon Joel L. Pascenerr the representative of the petitioner in the within
proceeding' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

JoeI L. Pascaner
Peat, Marwick, Mitchell  & Co.
345 Park Ave.
New York, lfY 10154

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me
14th day of March,

this
L984.

thorized to adm
pursuant to Tax

ster oaths
section 174





STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 14, 1984

[ .  M.  Rabinowi tz  & Co. ,  Inc.
30 Irving Pl.
New York, NY 10003

Gentlemen:

Please take not ice of the Decision of the State Tax Conrmission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 1138 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representat.ive
JoeI l .  Pascaner
Peat, Marwick, Mitchell  & Co.
345 Park Ave.
New York, NY 10154
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matt,er of the Petition

o f
:

L. M. RA3TNOWTTZ & CO., rNC. DECTSTON
:

for Revision of a Determination or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 3
of the Tax Law for the Perlod March 1, L976
through February 28, 1979. :

Petitionef,, L. M. Rablnowitz & Co., Inc., 30 Irvlng PJ-ace, New York' New

York 10003, filed a petition for revislon of a determlnatlon or for refund of

sal-es and use taxes under ArtLcles 28 and 29 of the Tax Law for the perlod

March 1, 1976 through February 28, 1979 (FiLe No. 30363).

A formal hearlng was held before Danlel J. RanallL, IlearLng Officer' at

the offices of the State Tax Cornmlsslon, Two WorLd Trade Center, New York, New

York, on July 15, 1983 at 9:00 A.M. Pet l t loner appeared by Peat,  Marwlck,

Mltchet-L & Co. (Joel Pascaner,  C.P.A.).  The Audit  Dlvis ion appeared by John P.

Dugan, Esq. (l,Ilchael Gitter, Esq. r of counsel) .

ISSUE

Wtrether tax due on a purchase of assets occurring on February 27' 1976 was

properJ-y included on a Notlce of Determlnatlon and Demand for Pa;rnent of Sales

and Use Taxes Due for the perlod March 1, 1976 through Februaty 28, L979.

FINDINGS OF FACT

1. On March 27, 1.980, as the resul-t of a field audlt' the Audit DlvLslon

lssued a Notice of Determinatlon and Demand for Paynent of Sales and Use Taxes

Due agalnst pet l t loner,  L.  M. Rablnowitz & Co.,  Inc.,  in the a.mount of $141231.28



-2- I

$18,576.48 for  the per iod March 1,plus interest of  $41445.20 for a total  due of

1976 through February 28, 1979.

2. On NIay 24, L979, pet l t ioner,  by i ts t reasurer,  executed a consent

extendlng the period of l-lnitation for assessment of sales and use taxes for

the period March 1, 1976 through Februaty 28, 1979 to December 20, 1980.

3. Petitloner ls a Delaware corporation whlch was incorporated on February 27,

1976. On the same dater petitioner purchased the asseta of the L. M. Rablnowitz

& Co. '  Dlvis lon of pet l t lonerfs parent,  Athlone Industr ies, Inc. (rrAthlonett) .

The assets rtere valued at $5361957.00 for saLes tax reportlng purposeg and

$211999.08 ln tax on the sale was pald to the seLler,  Athlone. By the terms of

the agreement' Athlone lras to remit the tax to the Departnent of Taxatlon and

Finance. However, when the assets nere entered on petltionerrs books on

March I '  1976, the valuat ion of the assets was l isted as $851,596.00. No sales

tax return was fl1ed by petltLoner wlth respect to the sale. Ilowevcr, petltioner

filed tinely sales and use tax returns for the audit period.

4. On audlt, the audltor determlned that, based on the dlfference between

the two valuationsr 8rr addltlonal tax of $12,92L.36 was due on the sale of the

I
assets .

5. Petltloner did not contest the anount of the addltlonal tax due on the

sale. Ilowever, it naintalned that, since the sale occurred on Februaty 27 '

L976, l t  fe l l  wl thin the sales tax report ing perlod ended February 29, L976.

The Notlce of Determlnatlon and Demand for Paynent of Sales and Use Taxes Due

lssued NIarcl:. 27, 1980 was for the period beginning March 1, L976 and thus dld

not lnclude the sale of the assets. PetLtloner argued, therefore, that the

I th" remainlng
later years and ls

$1,309.92 of,  the assessment
not ln issue.

was for flxed assets acqulred ln



$I2,92I .36 tax due on the sa le should

not lce.

-3-

be removed f rom the t'Iareh 27, 1980

CONCLUSIONS OF LAW

A. That sect ion 1101(b)(5) of the Tax Law provides, ln pert tnent part ,

that a sale conslsts of rrany transfer of t l t le or possession or both.. . ln arry

manner ot by any means whatsoever for a conslderatlon,,.tt (g also Uniforn

Connerclal  Code, S2-106t11).  General ly,  t i t le passea to the buyer at the t lme

and place at whlch the gel-ler conpletes hls performance with reference to the

phystcal  del ivery of the goods (Unlforn Conrnnercial  Code, 52-401t21).  In the

lnst,ant case, the sale of the assets by Athlone to petLtioner took place on

February 27, L976, not on March 1, 1976 when the assets were entered on petL-

t ionerts books.

B. That tnasmuch as the sal-e took pLace on February 27, L976, lt would

properly be lncluded ln the sales tax reportlng perlod ended February 29, 1976

and not the perlod ended May 31, L976. The additlonaL tax due on said sale

wasr therefore, improperLy included on the notlce of determinatlon lssued

March 27, 1980 whlch only covered the perlod March 1, 1976 through February 28'

L979, and said notlce ntrst be nodlfled by removing the tax due ou the sale.

C. That, under section 1147(b) of the Tax Law, where no return has been

flled as provlded by law, the tax may be assessed at any tlne. Sectlon 1135

provides thats

t t . . .Every person required to reglster. . .as requlred by sect lon eleven
hundred thlrty-four...shalJ- only flLe a return quarterly with the tax
commissLon. "

However,  pr ior to October 1, 1979, sect lon 1134 provided that:

' r . . .wi thin three days after. . .commencement or openlng lof  a business]
every person regulred to collect any tax lmposed by this article.'.
shal l  f l le with the tax cormission a cert l f icate of registrat lon.. . rr .



-4-

D. That lnasmuch as the sale of the assets took place on Febrtaxy 27,

L976, petitloner nas not requlred to be registered and flle returns under

sect ions 1134 and 1136 unt iL March 1, 1976 and, therefore, that part  of  sect ion

1147(b) reLatlng to the unLimited asscssment perlod for non-flltng of returng

is lnappLicabl-e, The three-year perlod of lfuritatlon for asseasment, aB

provLded in sectlon 1147(b), applLes in this instance and such perlod explred

l n  1 9 7 9 .

E. That the petltlon of L. M. Rablnowltz & Co., Inc, is granted and that

the Audlt Dlvlston ls dlrected to modify the Notlce of Determlnation and Demand

for Paynent of SaLes and Use Taxes Due issued lflatch 27, 1980 accordingl-y.

DATED: Al-bany, New York

MAR 14 1984
STATE TAX COMMISSION

PRESIDENT
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