
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Deceober 31, 1984

Plasco Enterprises, Inc.
401 Sunrise Hwy.
lynbrook, l{Y 11563

Gentlemen:

Please take notice of the Decision of the State fax Comission enclosed
herewith.

You have now exhausted your right of review at the adnioistrative level.
Pursuant to section(s) 1138 of the Tax Law, a prbceeding in court to review an
adverse decision by the State Tax Cosmission may be instituted only under
Article 78 of the Civil Practice Law and Rules, Fnd must be comenced in the
Supreme Court of the State of New York, Albany Cpunty, withia 4 noaths fron the
date of t"his not.ice.

Inquiries concerning the computation of tax due pr refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Fingnce
Law Bureau - Litigation Unit
Building /f9, State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Ver[r truly yours,

STAIS TN( COMUISSION

cc: Petit ioner's Representative
Harry Diktaban
2 $lintergreen Dr. W.
Dix Hi l ls ,  NY 11746
Taxing Bureaur s Reptresentative
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STATE OF I{EW YORK

STATE TN( CO}TMISSIOT{

In the Matter of the Petition :
o f

Plasco Enterpr ises, Inc.

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Salee & Use Tax
under Article 28 & 29 of the Tax f,aw for the
Period 9 /  1 /  7 8-2/ 28 /  AZ.

ATTIDAVIT OF }'AIf,II{C

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he i.s an enployee
of the State Tax Comission, that he is over 18 fears of age, and that on the
31st day of December, L984, he served the within notice of Decision by
certified mail upon Harry Diktaban, the represenft.ative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Harry Diktaban
2 Wintergreen Dr. $.
D ix  H i l l s ,  NY 11745

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office 'qder the exclusive care and custodyl of the United States Postal
Service within the State of New York.

That deponent further says that the said adflressee is the representative
of the petitioner herein and that the address se[ forth on said wrapper is the
Iast known address of the representative of the letitioner.

Sworn to before ne this
31st day of December, L984.

inister
Law sect ion
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STAXE OT'T{ET' YORK

sfAlE TAX COIOfiSSION

fn tbe Hatter of the Petition
of

Ptreeco Enteqlrisea, Inc.

for RedetennLnati.on of a Dcficiency or Revision
of a Deternination or Refund of Salee E Uee Tax
under Article 28 & 29 of the fax Law for the
Perfod I / tl78-2128/82.

AT:rIDAW? OT }iAIf,ITTG

State of New York :
4 8 .  :

County of A1bany !

Ilavid Parchuct, beiag duly sworn, depoees apd sayr ttat be is aa eqrloyec
of the Statc Tax Comissiot., that he is over 18 fears of age, aod that on the
31et day of Decenber, 1984, he eenred the wtthinl aotice of Decieion by
cert'ified nall upon Plasco Entcrprisea, Inc. , tb,ts petitioner in the wttUia
proceedin8, bV encloeing a true iopy tlcreof in n 

-sccurely 
sealed poatpaid

nf,apger addressed as follolrg:

Plasco Enterpriscs, Inc.
401 Sunriee Hr4y.
Lynbrook, NY 1f563

aad by depositl.ng sane encl.ooed ln a postpaid prpperly addressed wrapper in a
post office uoder thc exclusive care and custodg of tbe Unl.ted Statcs Poetal
Sernrice within the State of Iew York. 

i
That deponent further says that the said addressee is tbe petitioacr

herefn and that tbe address set forth on caid wfppper Le the last tnoun edilrerc
of tbe petitioaer.

Sworn to before ne thie
3lst day of llecenber, f984.

ster oaths
pursuant to Tex Law gectLon tr74
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STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
3

o f
:

PLASCO ENTERPRTSES, rNC. DECTSTON
:

for Revlsion of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and :
29 of the Tax Law for the Period Septenber l,
1978 through February 28, 1982. :

Pet i t loner,  Plasco Enterpr ises, Inc.,  I9-2L Bertel  Avenue, Mount Vernon,

New York 10550, filed a petitton for revision of a determinatton or for refund

of sales and use taxes under Artlcles 28 and 29 of. the Tax Law for the period

September 1, 1978 through February 28, 1982 (Fi tr-e No. 38255).

A snall claims hearing was held before Arthur Johnson, Hearing Officer, at

the offices of the State Tax Cornrnlsslon, lbo Wotld Trade Center, New York, New

York, on July 24, 1984, at 9.15 A.M. Pet i t loner appeared by l tarry Diktaban,

PA. The Audlt Division appeared by John P. Dugan, Esq. (Deborah Dw;rer; Esq.,

of counseL).

ISSUE

lJhether the Audit Division properly dlsaLlpwed certaLn nontaxable sales

reported by pet i t ioner.

FINDINGS OF FACT

1. Pet i t ioner,  Plasco Enterpr ises, Inc.,  operated the Lynbrook Dlner

l-ocated at 401 Sunrlse Highway, Lynbrook, New York. The business was soLd on

February 26, L982. The diner was open 24 hours a day, seven days a week.

2. On l"Iay 7t 1982, as the result of an audlt, the Audit Dlvlslon i-ssued a

Notice of Determlnation and Demand for Paynent of Sales and Use Taxes Due



-2-

agalnst petitloner covering the perlod Septembet 1, 1978 through Februaty 28,

1982 fo r  taxes  due o f  $L5r922.92 ,  p lus  in te res t  o f  $21890.32 ,  fo r  a  to ta l -  o f

$ 1 8 , 8 1 3 . 2 4 .

3. Petitioner executed a consent extendlng the period of llnltatlon for

assessment of sales and use taxes for the period September 1, 1978 through May

31, 198I to December 20, L982.

4. On auditr the Audit Divl.sion reconcl.led gross sales per the books wlth

gross sales reported on sal-es tax returns and corporatLon income tax returns

and found no dlscrepancies. Petitionerrs books and records reflected a markup

of 154 percent whlch was deemed adequate by the Audit Division for the operatlon

of a dlner. Based on the foregolng audit procedures, gross sales were accepted

as reported.

Petitioner did not nalntaln guest checks, cash reglster tapes or other

veriflable records of lndivldual sales receipts. The Audit Divlsion reguested

pet i t ioner to retaln such docunents for four days (August 28 to 31, 1981).  A

review of these guest checks disclosed that peuitloner over collected the sales

tax and that such overcollectlons were not repofted on the sales tax returne

f l led. An error factor of 1.0143 percent rras deternined and appl- led to the

taxes pald for the audlt  per iod to arr lve at addlt lonal tax due of $1r630.91.

Pet i t ioner reported nontaxabl-e sales of $259,986.00 for the audit

perLod. The nontaxable sales in petltionerrs operation nere sales of newspapers

and baked goods (nuff lns, danish, cheesecake, p[e, bread and rol ls) for of f

premise consumption. Petitioner, however, dld Dot have the records to substan-

tiate the amount of nontaxable sales it clained. The Audlt DivLsion allowed

nontaxable sales of $64,966.00 (newspapers -  $39r 426.00 and bakery products -

$25,540.00).  The sale of baked goods was est l .uated at $20.00 per day whlch was
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based on the auditorfs supervLsorsr experlence wlth other audlts of slmllar

businesses. The balance of the nontaxable saleg was disal lowed ($195'020.00)

and addit ional taxes due were assessed in the afount of $13'325.09.

Additlonally, use tax of $597.83 was determined due on expenae purchases.

5. Pet i t ionerrs books and records dld not account for ei ther taxable

sales or saLes tax coLlected, Instead, pet i t ioner estLmated l ts nontaxable

sales by applylng 15 percent to gross saLes. The difference was divtded by

1.07 percent to arrLve at taxable sales.

6. Petitioner employed a full tine baker who worked six days a week.

Peter Procopsr presldent of the corporation, esEimated that baked goods sold

for off-premlses consumption amounted to approximatel-y $200.00 per day.

7. The guest checks revlewed by the Audit Dlvision to determlne the

erroneous sales tax collections referred to ln Flnding of Fact rt4tt did not show

any sales of nontaxable baked goods.

8. Petitioner offered no evidence or teslimony with respect to the tax

assessed on the overcolLections not reported or the use tax due on exPense

purchases.

coNcLUsroNS 0F L4!il

A. That section L732(c) of the Tax Law specif.lcal-ly provides' in pertlnent

part, that it shall- be presumed that all- receipts for property or services are

subJect to tax until the contrary ls established and the burden of provlng that

any receipt ls not taxable shalL be upon the pgrson required to coLlect tax.

Sectlon 1138(a) of the Tax Law provldes that the amount of tax due

shall be determined from such information as m4y be available but ttlf necesaatlr

the tax may be estlmated on the basls of external lndicestt.
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B. Petitionerrs books and records were inadequate and incomplete for

purposes of verlfylng taxable sal-es or substantiating nontaxabl-e sal-es. When

books and records are incomplete, as here, the use of external Lndlces is

pernissible (Uatter 
" t  

f . rUa v. t l .y ,  84 A.D. 2d 655).

Accordingly, the Audit Divisionfs determlnatlon of addttional- taxable sales and

sales taxes due was proper pursuant to sectlon 1138(a) of the Tax Law.

C. That the estlmate procedure adopted uslng the office experience with

sLnllar buslnesses !ilas reasonable under the clrcumst,ances herein. The burden

rests upon petitioner to demonstrate by c1-ear and convlnclng evidence that the

amount of tax assessed was erroneous (Matter of Surface Line Operators Fraternal

Organizat lon, Inc. v.  Tul- ly,  84 A.D. 2d 858).  Pet l t loner fai led to sustain i ts

burden of showlng error.

D. That the petition of Plasco Enterprlses, Inc. ls denied and the Notlce

of Determlnation and Demand for Payment of Sales and Use Taxes Due issued May

7,  1982 is  susta ined.

DATED: Albany, New York STATE TAX COMMISSION

DEC 3 1 1984
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