
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Decenbet 31, 1984

Pine Brook Service Center, Inc.
and John LoPilato
115-50 Black Oak Lane
Smoke Rise, NJ

Geatlenen:

P1ease take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1.138 of the Tax Law, a proceeding in court to review en
adverse decision by the State Tax Comission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be corrqeaced in the
Supreme Court of tbe State of New York, Albany County, within 4 months fron the
date of this not ice.

Inguiries concerninS the computation of tax due ea i6frrnfl allowed in accordance
with this decislon nay be addressed to:

NYS Dept. Taxat.ion and Finance
f,aw Bureau - f,itigation Unit
Building /19, State Canpus
A1bany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TN( COI'}IISSION

cc: Petit ionerts Representative
SamueL D. Bornstein
Stern, Steiger, Croland & Bornstein, P.C.
1 Uac Ceater Dr.
Paramus, NJ 07652
Taxing Bureau's Representative



STATE OF NEW YORK

STATN TN( COMMISSION

In the llatter of the Petition
o f

Pine Brook Service Center, fnc.
and John LoPilato AI'FIDAVIT OF IIAIf,ING

for Redeternination of a Deficieacy or Revision
of a Deternination or Refund of Sales & Use Tax :
uader Article 28 & 29 of the Tax f,aw for the period
317/79-7t l3o/8r .  :

State of New York :
s s .  :

County of A1bany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of December, 1984, he served the within notice of Decision by
certified nail upon Pine Brook Service Center, fnc. and John LoPilato, the
petitioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid rvrapper addressed as follows:

Pine Brook Service Center, Inc.
and John LoPilato
115-50 Black Oak Lane
Snoke Rise, NJ

and by depositing same enclosed in a posfpaid properly addressed wrapper in a
post office u tder the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne this
31st day of December, 1984.

W
to in ister oaths

that the said addressee is the petitioner
forth on said wrapper is the last known address

pursuant to Tax Law sectioo 174



STATE OF NEW YORK

STATE TN( CO}IMISSION

In the Matter of the Petition
o f

Pine Brook Service Center,  Inc.
and John LoPilato

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 3/ l /79-r l  /  30 /  87.

AIT'IDAVIT OF IIAIf,ING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Comission, that he is over 18 years of age, and that on tbe
31st day of December, 7984, he served the within notice of Decision by
certified nail upon Samuel D. Bornstein, the representative of the petitioners
in the within proceedinSn by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Samuel D. Bornstein
Stern, Steiger,  Croland & Bornstein, P.C.
1 Mac Center Dr.
Paramus, NJ 07652

and by deposit.ing same enclosed in a postpaid ptoperly addressed wrapper in a
poet office 'nder the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
31st day of Decenber,  7984.

administer oathstho
o Tax Law sect ion 714



STATE 0F NEI^I YORK

STATE lAX COMMISSION

:
In the Matter of the Petltion

o f
:

PINEBROOK SERVICE CENTER, INC. DECISION
AI{D JOIIN LOPILATO :

for Revlsion of a Determinatlon or for Refund :
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period March I' L979 !
through November 30, 1981.

:

Petitioner, Plnebrook ServLce Center, Inc. , 420 North Beverwlck Road,

Parsippany, New Jersey, and petltloner, John LoPilato, 115-50 Black Oak Lane,

Snoke Rise, New Jerseyrl fi l"d a petltion for revision of a determlnation or

for refund of sal-es and use taxes under Articles 28 and 29 of the Tax Law for

the period March 1, 1979 through November 30r 1981 (Fi l -e Nos. 38898 and 38924).

A fornal hearing was hel-d before Arthur Bray, Hearing Offlcer, at the

offlces of the State Tax Conmission, I\uo !,Iorld Trade Center, New York, New York

on May 10, 1984 wlth al l  br iefs to be submitted on or before May 18r f984.

Petitioner appeared by Stern, Stelger, Croland & Bornsteln (Samuel D. Bornsteln,

Esq. r of counsel). The Audit Division appeared by John P. Dugan, Esq. (Kevin A.

Cah i l l ,  Esq . ,  o f  counse l ) .

rssuEs

I. Whether the Audit Dlvislon properly determined Plnebrook Service

Center, Inc.rs sales and use tax llabLltty during the periods Ln issue through

the use of an observat lon test.

I  
M..  LoPl lators representat lve stated at the hearlng that Mr. LoPl lato

currently resides in Avellino, Italy. However, he was unable to provide a
complete address.
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II. Whether penalties and lnterest ln excess of the statutory minimum

lnposed purauant to section 1145(a) of the Tax Law shoul-d be watved.

III. t{trether petitioner John LoPilato is personally liabl-e for the gales

tax due fron Plnebrook Service Center, Inc.

FINDINGS OF FACT

1. Petitioner Plnebrook Servlce Center, Inc. (rrPinebrookrr) ls a corporatlon

organlzed under the l-aws of the State of New Jersey. It owned and operated a

Shell gasoline station (rrthe gasoLine statlonrr) in West Nyack, New York, as

well as other gasoJ.ine statlons Located ln the State of New Jersey. Petltloner

John LoPil-ato ls the presldent and sole sharehoLder of Plnebrook.

2. 0n February L7, 1982 Leonardo FineLli, Inc. fll-ed a Notiflcatlon of

Sa1e, Transfer or Asslgnnent in Bu1k. The Notificatlon stated that Leonardo

Fine1ll., Inc. had purchaeed the gasoline station located in West Nyack, New

York on December 1, 1981 for a total  sel l ing pr lce of $481308.44. The sel l lng

price represented $8,308.44 for real  estate and $40r000.00 for goodwll l .  No

amount was listed for furnlture and flxtures.

3. 0n April- 20, 1982 the Audlt Dlvlsion, on the basls of a fleld audit,

lssued a Notice of Deternlnatlon and Demand for Payment of Sal-es and Use Taxes

Due to Pinebrook for the perlod March 1, 1979 through November 30' 1981. The

Notice assessed a tax due of $145,3AL.42 plus penalty of $27,5I4.32 and lnterest

o f  $26,938.03  fo r  a  to ta l  o f  $1991753.77 .  On the  same date ,  the  Aud l t  D iv le lon

lssued a Notice of Deternlnatlon and Demand for Paynent of Sal-es and Use Ta:res

Due to John LoPllato as an officer of Plnebrook for the same perlods and

amounts of tax, penalty and interest.

4. Pinebrook filed New York State and Local Sales and Use Tax Returns

during the periods ln issue. On these returns, Pinebrook reported only a enall-
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portl-on of its gross sales and servl-ces as subject to saLes tax. The reason

why on1-y a small portLon of Pinebrookre sales was llsted as taxable was because

Pinebrook was unalrare that, unllke New Jerseyr the New York sal-es tax on

gasollne sal-es nas not collected at the wholesale level during the perlods in

lssue. In additlon, Pinebrook relied upon the advlce of its accountant to

properly prepare the sal-es tax returns.

5. At the conmencement of the audit, Mr. LoPilato and Pinebrookra accountant

were requested to provl.de the Audit Dlvision with the gasollne etatlonfs books

and records. Nei.ther partyr howeverr subnltted the requested books and records.

Thereafter, the AudLt DlvLsion attempted to ascertain the amount of the gaeollne

statlonrs purehases of gasollne from Plnebrookrs supplter. However, since the

Audlt Dlvislon was unable to provide the suppJ-ler with Pinebrookrs cuatomer

ldentlflcation number, Pinebrookf s supplLer liras unabl-e to advise the Audit

Divlslon of the amount of the gasoline statLonfs purchases of gasol-lne durlng

the audlt perlod.

6. Since the Audit Divislon was unable to obtain records upon which an

audit of the gasoline station could be perforned, it wae concluded that an

observation test was narranted.

7. On March 19, 7982 two auditors vislted the prenlses of the gasoline

station for one and one-hai-f hours. They met with the purchaser of the gasollne

station and observed that the statlon rras busy and that there were two |tislandsrl

containtng a total of six gasoJ.ine pumps. The observation test dld not lnclude

recordlng the sales of gasollne or other Ltems or countLng the number of

automobtles passing through the gasoline statlon.

8. 0n Aprll 2, L982 the audltors agal.n vlsl.ted the gaeoJ.ine statlon and

perforned a slnilar observation test for approxlmately the aane perlod of tlme.
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9. On the basls of the foregoLng observations and prlor experlence in

conductl-ng audits of gasollne stations, the Audlt Divislon concLuded that' with

the exception of tlro quarters, the reported sales ehoul-d be increased twenty-flve

percent. l{ith respect to tlro quarterl-y perLods, the Audlt Divlslon concluded

that there rras a signlficant reduction in reported gasollne saLes ltlthout any

apparent expJ-anation. Therefore, the Audlt Dlvlsion increased the reported

gasoline sales to a level- cornmensurate with that of the other perlods and then

increased these a,mounts by tlrenty-fj.ve percent in accordance wlth the flndinge

of the observat ion test.

10. Slnce the notlflcatlon of the bulk sale dld not llst any furnlture or

fixtures as being sold, the Audit Dtvlslon estlnated that the val-ue of these

Items was $10,000.00 and assessed addlt lonal tax due of $425.00. No evldence

lras presented as to whether this estlmate by the Audit Divislon wag lncorrect.

11. The Audit Division concl-uded that petitloner John LoPllato was resPon-

slble for the sales and use tax due from PLnebrook since he filed the appllcation

to be a reglstered vendor of Plnebrook and llsted his titl-e as president of

Plnebrook. In addltion, l,tr. LoPilato signed at l-east one New York State Sal-es

and Use Tax Return during the period ln issue and, on thls return' he l-lsted

his title as president. No evidence tilas presented to refute the Audlt Dlvislonrs

concl"uslon that l"tr. LoPllato was responslbLe for the sales and use taxes due

from Plnebrook.

CONCLUSIONS OF I,AW

A. That sectlon 1135 of the Tax Law requires every peraon requlred to

collect tax to maintaln records of its saLes and to make such records avaiLable

for inspectlon and examinatlon. I'lhen records are not provlded or are lncomplete
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or insuffici.entr the tax due may be determlned on the basi.s of external lndices

(Tax  Law 51138) .

B. That although the Audit Dlvlslonts observation dld not lnclude recordlng

the sales of gasoline or other ltems or countlng the number of automoblles

passlng through the gasoline station, it was based upon an observatlon of the

gasoline statlon and Audi.t Divlsion experience ln conductlng audLts of other

gasoJ-Lne stations. Slnce petLtloners have not presented any testimonlal or

docunentary evidence to establish that the audit nethod resulted in an Lmproper

determlnation of sales and use taxes due, a nodiflcation of the eales and use

taxes found due i.s unwarranted (seg generally, Matter of Convissar v. State Tax

Conm. ,  69  A.D.2d,  929) .

C. That slnce no evldence rilaa presented to refute the supposltion that

tangible personal property naa tranaferred ln the course of the bulk sale or

that the amount of tax assessed was in error, the portion of the aesessment

based upon the bul-k sale as described ln Flnding of Fact ttlOtt ls sustalned.

D. That upon alL the facts and clrcumstances presented, petltionerst

fallure to compl-y wlth the Tax Law was not due to reasonable cauae. It 18

noted that ignorance of the Tax Law ls not consi.dered reasonable cause (20

NYCRR 536.1(b)(6),  ef fect ive December 27, 1979).  Accordingly,  the penalt ies

and lnterest in excess of the statutory mLnimum, imposed pursuant to Tax Lalt

S1145(a) ,  a re  sus ta lned.

E. That, in general, sectlon 1133(a) of the Tax Law imposes uPon any

person requi.red to collect the tax lmposed by Article 28 of the Tax Law,

personal l iabi l l ty for the tax imposed, col l -ected, or requlred to be col l -ected.

Sect ion 1131(l)  of  the Tax Law defLnes persons required to col lect tax to
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include, among others, corporate officers and empJ-oyees who are under a duty to

act for such corporation ln conplying with the requlrementa of Article 28.

F. That the determinatlon of whether an lndividual Ls a person or offlcer

under a duty to act for the corporatlon is based upon the facts presented

(Vogel v. New York State Department of Taxation and Flnance, 98 Mlsc.zd 222).

The relevant factors include, but are not linited to: the indlvldualrs dalLy

Lnvolvement in the corporatlon; the indivldualts participation and lnvolvement

ln the financial affalrs of the corporation; the lndlvidualts preparation and

slgning of the saLes and use tax returns; the indivldualrs authorl-ty to draft

checks on the firmrs bank account; and, ln the case of a cloeely-held corporation'

the lndlvidualrs knowledge of the affalrs of the fir:n and benefltg from the

f lrm's prof i ts (Matter of  Robert  Gatt ie,  State Tax Conr-{ssion, September 5'

1 g g 0 ) .

G. That ln view of the facte that l"lr. LoPllato was the prealdent and sole

stockholder of Pinebrook and the additional- facts that he applied for the sales

tax registratlon and signed at least one sales tax return, Mr. LoPLlato ltas a

person under a duty to act on Pinebrookts behalf with reepect to the requirements

of Artlcle 28 of the Tax Law. Slnce Mr. LoPlLato failed to act as required by

Artlcle 28 of the Tax Law, he was properl-y found to be personally llable for

the sal-es tax due fron Pinebrook [Tax Law $f133(a)] .

H. That the petltlon of Pinebrook Service Center, Inc. and John LoPilato

is denled.

DATED: Albany, New York STATE TA)( COMMISSION

DEC 31- 1984
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