
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober 5, 1984

Pierce & Stevens Chemical Corp.
c/o John J. Merl ino, Control ler
P .0 .  Box  1092
Buffalo, NY 14240

Gentlenen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comrenced in the
Suprene Court of the State of New York, Albany County, r*ithin 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - f,itigation Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

cc: Taxing Bureauts Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petit.ion
of

Pierce & Stevens Chemical Corp.

for Redet€rmination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9 /L /78  -  8 /31 /81 .

AFFIDAVIT OF }'AIIING

State of New York I
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of October, t984, he served the within notice of Decision by cert i f ied
nail  upon Pierce & Stevens Chemical Corp., the petit ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Pierce & Stevens Chemical Corp.
c/o John J. Mer1ino, Control ler
P .0 .  Box  1092
Buffalo, NY 14240

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
5th day of  0ctober ,  1984.

r ized to a r o a
pursuant to Tax sect ion 174



ST$TE OF NEW YoRK

STATE TAX COMMISSION

fn the Matter of the Petition

of

PIERCE & STEVENS CI{EMICAL CORP.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax law for the Period September 1, 1978
through August  31,  1981.

DECISION

Pet.i t ioner, Pierce & Stevens Chemical Corp., P.0. Box 1092, Buffalo, New

York 14240, f i led a petit ion for revision of a deternination or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the period

September 1, 1978 through August 31, 1981 (Fi le No. 37817).

A small claims hearing was held before Arthur Johnson, Hearing Officer, at

the off ices of the State Tax Conmission, 65 Court Street, Buffalo, New York, on

December 7,  1983 at  2 :45 P.M. ,  wi th  a l l  br ie fs  to  be submit ted by February 28,

L984. Petit ioners appeared by Daniel Curry, C.P.A. The Audit Division appeared

by John P. Dugan, Esq. (Deborah Dwyer, Esq. , of counsel).

ISSIIE

I .

a capital

I I .

tax under

Whether the application of "palgardrt coating to storage tanks constituted

improvement to real property.

Whether trpalgardrt coating was a

sec t i on  f115 (a ) (12 )  o f  t he  Tax

FINDINGS

part of equipment which is exempt fron

Law.

OF FACT

1. Petit ioner, Pierce and Stevens Chemical is engaged in the

nanufacture of coatipgs and adhesives.

2. 0n February 3, L982, the Audit Division issued a Notice of Determination

and Demand for Payment of Sales and Use Taxes Due against petitioner for taxes
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due of  $4,557.00,  p lus in terest  o f  9651.83,  for  a  to ta l  o f  951208.83.  The

notice resulted from an audit of petit ionerts books and records for the period

Septenber 1, 1978 through August 31, 1981.

3. 0n audit, the Audit Division detennined that petitioner was liable for

tax on labor charges for the application of a coating substance called "palgardrl

to storage tanks owned by petitioner. The sales price for the coating material

was $18 1427.00 on which sales tax was paid. Petit ioner did not pay sales or

use taxes,  however ,  on the labor  charges of  $65r100.00.

The Audit Division took the position that the labor charges constituted

receipts from maintaining, servicing or repairing tangible personal property

rnder  sect ion 1105(c)(3)  o f  the Tax Law.

4. Petitioner had rtpalgard" applied to 32 storage tanks it owned which

were located in an industrial tank farn. The tanks stored tiquid solvents

which were ralt materials used in petit ionerrs manufacturing process. The

tanks were exposed to the outside elements and the purpose of "palgardt' was

to prevent corrosion. "Palgardt '  was used in l ieu of paint. The estimated

li fe of "palgard" was approxinately 10 years.

5. The cost of the labor and materials was capital ized for Federal and

State income tax purposes.

6. The tank farm was assessed as real property by the City of Buffalo.

7. Petitioner argued that the application of "palgard" to the tanks

constituted a capital improvement to real property and therefore the labor

charges were excluded from the tax imposed under section ff05(c)(3) of the Tax

Law.

fn the alternative, petitioner argued that the tanks were equipnent

used directly and predominantly in production, and as such, the 'tpalgard" was



part of the equipnent which

f f15 (a ) (12 )  o f  t he  Tax  Law.
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qualifies for the exemption provided under section

CONCIUSIONS OF [Ah7

A. That sect ion 1105(c)(3) of the Tax Law inposes a tax on instal l ing

tangible personal property or maintaining, servicing or repairing taagible

personal property.  Subparagraph ( i i i )  of  said sect ion excludes services for

installing property which when installed, will constitute an addition or

capital  improvement to real property as such term is def ined in sect ion 1101(b)(9)

of the Tax law.

Sect ion t f05(c)(5) of the Tax Law imposes a tax on maintaining, servicing

or repairing real property as distinguished from adding to or inproving such

real property by a capital improvement.

B .  That  sec t . ion  1101(b) (9 )  o f  the  Tax  Law and 20  NYCRR 527.7(a) (3 )  de f ine

a capital inprovenent as an addition or alteration to real property which (i)

substantially adds to the value of the real property, or appreciably prolongs

the useful  l i fe of the real property;  ( i i )  becomes part  of  the real property

or is permanently affixed to the real property so that renoval would cause

mater ial  damage to the property or art ic le i tsel f ;  and ( i i i )  is intended to

become a pennanent installation.

Maintaining, servicing and repairing are terms which are used to cover

al l  act iv i t ies that relate to keeping tangible personal property and real

property in a condit ion of f i tness, ef f ic iency, readiness or safety or restor ing

i r  ro  such cond i r ion  [20  [vcRR 527.5(a) (3 )  and 527.7(a) (1 ) ] .

C. That the application of "palgard" coating to the storage tanks did not

constitute a capital improvement within the meaning and intent of sections
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1105(c ) (3 ) ,  f r 05 (c ) (5 )  and  1101(b ) (9 )  o f  rhe  Tax  l aw .  The  l abo r  cha rges

constituted receipts for rrmaintaining, servicing and repair ingrr and were

therefore subject to the tax imposed pursuant to section ff05(c)(5) of the

Tax Law.

D. That the term rrparttr neans a replacement for any portion of a machine

or piece of equipment, and any device actually attached to the machinery or

equipment and used in connection with the perfornance of its function [20 ]IYCRR

528 .13 (e )  ( 1 )  ( i )  I  .

I'Palgard" is not a "part" as such term is defined in 20 NYCRR

528.13(e)( t ) ( i )  and therefore is  not  exempt  f rom tax under  sect ion 1115(a)(12)

of the Tax Law.

E. That the petition

the Notice of Determination

issued February 3, 1982 is

DATED: Albany, New York

OcT 0 5 1984

of Pierce & Stevens Chemical Corp. is denied and

and Demand for Payment of Sales and Use Taxes Due

sustained.

STATE TN( colll'llssr0N
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